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MEMORANDUM 
 

TO:  East Hampton Planning & Zoning Commission 

 

FROM: John Guszkowski, AICP, CZEO – Interim Town Planner 

 

RE: Proposed Activity in Conservation Easement Area, 33 High Point (PZC #23-016) 

 

DATE: November 29, 2023 

 

 

I have reviewed the application of David and Melissa Baribault of 33 High Point Drive for 

activity in a Conservation Easement Area. This is a relatively unusual request for a few reasons.  

 

First, this is not a traditional application that would come before the Planning & Zoning 

Commission for their consideration. It is not a subdivision application nor a special permit 

activity. This is, in most circumstances, a fairly straightforward residential use on residential 

property – the establishment of a driveway extension, placement of a shed, and a wooden 

stairway down to the banks of the Connecticut River. The unusual element here is that this 

activity is taking place in a Conservation Easement Area. The official 1994 subdivision approval 

for the High Point Drive properties and the associated property deeds (attached to the 

application) call out the southwesterly portion of the property as Conservation Easement. The 

terms of the easement itself prohibits the owner (Grantor) from the following activities without 

“written express consent is obtained from the Grantee [Town], acting through its Planning 

Commission…” 
(a) The construction or placing of buildings, road, signs, billboards, or other 

advertising, or other structures on or above the ground; 

(b) The dumping or placing of soil or other material as landfill, or dumping or placing of 

trash, ashes, waste, rubbish, garbage, junk, or unsightly or offensive material; 

(c) The excavation, dredging or removal of loam, peat, gravel, soil, rock or other mineral 

substance in such a manner as to affect the surface; 

(d) The removal or destruction of trees, shrubs, or natural vegetation, the killing of 

wildlife, the spraying of pesticides other than to control mosquitoes and other 

pests…or any other activities or uses detrimental to drainage, flood control, water 

conservation, erosion control, soil conservation, wildlife or the maintenance of the 

land and wetland area in its natural, scenic and open condition. 

 

I have added emphasis in those areas that would be covered by this request – the property owners 

seek to have the Planning Commission grant them the permission undertake activities in those 

categories currently not allowed by the easement agreement.  

 

The other unusual element to this application is that all of those activities described above – 

clearing of trees, placement of a gravel driveway down the slope toward the River, the 

construction of a shed, and placement of stairs down to the River – have already taken place. The 
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applicants, despite being fully aware of the terms of their conservation easement (this is the 

original owner of this property, having acquired it in 1994), proceeded to undertake all of this 

activity without permission. This application therefore is seeking retro-active permission, or 

“forgiveness” for the activity that has already taken place.  

 

It should also be noted that this activity would also be subject to review by the Inland Wetlands 

& Watercourses Agency (IWWA) and the Middle Haddam Historic District Commission. 

Because of the nature of the Town’s easement on this property, however, we believe that the 

Planning Commission has authority for “first review” on this, and should they allow the activity 

to stand, the applicants would have to then seek review and approval by the other two entities. 

Should the Planning Commission deny permission for this activity, the improvements would 

have to be removed, and the other reviews are unnecessary. 

 

Despite this being within the Planning Commission’s purview – as expressed in the easement 

language – there are no clear standards for decision. The clear purpose of the conservation 

easement, put in place at the time of subdivision in 1994, was to protect the natural resources of 

the land and the adjacent River. The specific language refers to the “public interest to retain, 

maintain and conserve as private open space in its natural and scenic state.” The fact of the 

unpermitted activity is a clear affront to the purpose and authority of this agreement. The 

clearing of trees and (admittedly smaller-scale, residential) nature of the construction activity 

clearly is not maintaining and conserving this land in its natural state.  

 

The easement document, however, does allow the Planning Commission, acting on behalf of the 

Town as a whole (as easement Grantee), the ability to permit such activity. The Commission 

must decide how best to determine the overall best interest of the Town. Clearly, a significant 

amount of damage has already been done – trees removed, land graded and graveled – in a way 

that is not simple to undo or quickly restore. It may be fair to argue that the owner of a property 

fronting on the Connecticut River should have the right to access and enjoy the River, and 

perhaps the topography of the property itself made such access difficult without some clearing. 

Obviously, that argument should have been made before such action was taken. The scenic view 

of the River is also a right afforded to those on the River itself, who have some rights to be 

protected from unauthorized clearing and construction. The Commission must balance these 

issues. 

 

I would leave the consideration of a path forward to the Commission itself, but would suggest 

that there are solutions that fall in between full permission/forgiveness of the activity as 

implemented and a full removal and restoration of the property. The Commission could consider 

the issuance of a fine (or fee) for this activity, with proceeds going into the Town’s Open Space 

Fund, as well as some vegetative restoration or replanting to mitigate visual impacts upon 

consultation with a landscape designer, the IWWA, and the Historic District Commission. There 

are various ways that the Town’s overall interest may be represented and defended in this matter.  

 

I look forward to discussing this matter with you at the December PZC meeting. 

 















































From: Melissa Baribault
To: pbz-counter
Cc: Kathy Warzecha
Subject: Re: 12.6.23 PZC Meeting
Date: Friday, December 1, 2023 1:49:47 PM

CAUTION:

This email originated from outside of the organization. Do not click links or open attachments unless you recognize
the sender and know the content is safe. Remember to hover over any links and if you suspect the email is not
legitimate or a phishing email, please contact Tom McMahon at x3363. 

I greatly regret this last minute request.  However due to a last minute scheduling change of a
medical appointment that I have been anxious to have for many weeks, I will not be able to
attend on 12/6.   My appointment is in Stamford and I will not be able to get back in time for
the meeting.  I respectfully request our application be postponed for review to the January 3rd
2024 meeting.  Thank you for your understanding.  Melissa Baribault. 

On Wed, Nov 29, 2023 at 2:54 PM pbz-counter <pbz-counter@easthamptonct.gov> wrote:

Hi All,

 

Agenda and documents are up on the web for next week’s meeting.

 

 

https://www.easthamptonct.gov/planning-zoning-commission/events/55726

 

 

Thank you and have a great day.

 

 

Cheryl Guiliano

Office Technician/Building & Land Use

1 Community Drive

East Hampton, CT  06424              

Tel:  860-267-9601

mailto:melissa.baribault1@gmail.com
mailto:pbz-counter@easthamptonct.gov
mailto:kwarzecha@preston-ct.org
mailto:pbz-counter@easthamptonct.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.easthamptonct.gov%2Fplanning-zoning-commission%2Fevents%2F55726&data=05%7C01%7Cpbz-counter%40easthamptonct.gov%7Cda1c645212df463339ca08dbf29e48a4%7C2bd83674902d4620813051f2f9bba9ff%7C0%7C0%7C638370533869264858%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=9Jtvjg0BJBMhxDmljsuC01xMxqV7DdnmE8%2FKtLFCmrY%3D&reserved=0


 

Hours:  Mon, Wed, Thurs  8:00 am – 4:00 pm

               Tues  8:00 am -6:30 pm

               Friday 8:00 am – 12:30 pm

 

 

 

This electronic message is a public record as defined by the Connecticut Freedom of
Information Act Section 1-200(5). A copy of this message and any reply will be retained by
the Town of East Hampton and will be accessible to the public unless exempted by law.

This electronic message is a public record as defined by the Connecticut Freedom of
Information Act Section 1-200(5). A copy of this message and any reply will be retained by
the Town of East Hampton and will be accessible to the public unless exempted by law.
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