TOWN OF EAST HAMPTON
Conversion of Town Owned Facilities to Natural Gas

REQUEST FOR PROPSALS
RFP#2015-042915

Connecticut

East Hampton, CT Town Building & Schools

The Town of East Hampton will be accepting proposals from qualified firms and individuals
interested in contracting to convert the boilers in town and school buildings to natural gas.
Interested individuals and firms should request the proposal instructions and details from the Town
Manager, 20 East High Street, East Hampton, CT 06424, or via the Town’s website at:

http://www.easthamptonct.gov/Pages/EastHamptonCT Finance/index

Responses to the Proposal must be submitted to the Town Manager no later than May 20, 2015 at
2:00 PM. LATE PROPOSALS WILL NOT BE CONSIDERED.

Michael Maniscalco
Town Manager

Date

April 29, 2015
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l. INTRODUCTION

In 2014 the Town of East Hampton entered into service contracts for natural gas with Connecticut
Natural Gas. Through signing these service agreements the Town not only will save money on heating
costs at all of its Town Facilities it will also enable a 9 mile natural gas pipeline expansion.

In accordance with CT Public Act 11-80, Town of East Hampton located at 20 E. High Street,
East Hampton, CT (hereinafter the “Town”), requests responses from qualified Energy Services
Companies and/ or Contractors ("ESCOs and/or Contract ") (hereinafter the ESCO, or the "Respondent™),
for the provision of facilities improvement at the Town of East Hampton & Schools. Said buildings
include: Middle School, Memarial School, Center School, BOE Central Office, Library/Community
Center, Town Hall/Police, Fire Department, Fire Department #2, and Public Works.

1. BACKGROUND INFORMATION

The Town of East Hampton is a classic New England community operating under a Town
Meeting style with a Town Manager-Council form of government. Over the past 40 years the Town
population has grown driving the town from just under 6,000 people in 1960 to just fewer than 13,000 in
the 2010 census.
1. PROJECT SCOPE

For this RFP, the Town is interested in contracting to convert the boilers in town and school
buildings to natural gas. This includes a detailed walk-through, installation, and

improvement/modification of existing and new equipment.

The Town's primary goal is to convert the boilers in town and school buildings to gas and reduce
energy consumption associated with the heating, ventilation, and air conditioning (HVAC) systems.

Services are also requested for training and preventive maintenance and operation of the new
equipment, as well as for other services or measures which may not reduce consumption per se, but are
aimed at cost savings such as fuel switching, rate changes.

Interested vendors may enhance their proposals through suggested participation in any local
utility programs. Additional information concerning these programs may be obtained from the utilities.

The Town will award all of the work found within the scope to one contractor.
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The annual energy use for:

Annual

Oil Usage
Facility (Gal) Price per Gal Oil Cost

Revised -

JMJ
High School 62,229 $3.06 $190,421
Memorial School 23,772 $3.06 $72,742
Center School 19,236 $3.06 $58,862
BOE Central Office 1,246 $3.06 $ 3,813
Library/Community Center 6,768 $3.06 $20,710
Town Hall/Police 1,518 $3.06 $ 4,645
Fire Department CO 1 2,644 $3.06 $8,091
Fire Department CO 2 1,290 $3.06 $3,947
Water Control Facility 8,412 $3.06 $25,741
Public Works 2,143 $3.06 $6,558

Total Oil Cost 395,529

V. MINIMUM QUALIFICATIONS

e Have conducted a commercial level Boiler conversions and changes from oil to natural gas
for similar sized organization or municipality;

o Work group must have relevant certificates, licenses and/or experience in Commercial
HVAC and/or ESCO services.

e All bidders should complete AIA Document A305-1986 Contractor’s Qualification
Statement, attached hereto.

V. TERMS AND CONDITIONS

The selected firm or individual will be expected to commence services on or about June 5, 2015
subject to contract execution. The Town of East Hampton reserves the right to cancel this proposal
process at any time should any of the following conditions exist:

° Funds are not appropriated to allow continuance of this contract;
° The Town, through changes in its requirements or method of operation, no longer
has a need for this service;
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° The Town is not satisfied with the level of services provided under the contract or
the firm fails to comply with any terms and conditions outlined in the contract.

VI. PROJECT PERIOD

It is the intent to complete all school buildings by August 24, 2015 and all other Town Facilities
shall be completed by November 24, 2015.

VIl.  TERMINATION

Either party may terminate any agreement entered into pursuant to this RFP in accordance with
the terms and conditions of the form Agreement attached hereto. If the Town terminates any agreement,
the Town shall pay only for that work performed and for all expenses incurred prior to the effective date
of termination, and shall not have any liability for any work performed or expenses incurred after such
date, any demobilization costs or any lost profits or overhead costs incurred by the contract as further set
forth in the terms of the Agreement.

VIill. FREEDOM OF INFORMATION

The Town will not be liable for any costs incurred in the preparation of the response to this
Request for Qualification. All proposal submissions and materials shall become the property of the Town
and will not be returned. Respondents to this RFQ are hereby notified that all proposals submitted and
information contained therein and attached thereto shall be subject to disclosure under the Freedom of
Information Act.

VIIII. SUBMISSION OF PROPOSAL

By submitting a proposal, you represent that you have thoroughly examined and become familiar
with the scope of services outlined in this RFP and all of the terms and conditions of the attached
Agreement, including any exhibits, and that you are capable of performing the work to achieve the
Town’s objectives and entering into the Agreement, including any exhibits, attached hereto.

GENERAL INFORMATION

For further information about this RFP, please contact (via e-mail only):

mmaniscalco@easthamptonct.gov

No other East Hampton Town employee, elected official, or evaluation committee
member should be contacted concerning this RFP during the proposal process. Failure to
comply with this requirement may result in disqualification.

Pre-Response Meeting

A mandatory pre-response meeting will be held on May 4, 2015 at 9am at starting at 20 E. High
St. East Hampton. If a firm attended the initial pre-response meeting, they are exempt from this meeting.

Due Date:
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Proposals must be received at the below address on or before May 20" at 2:00 pm

Town Hall

20 E. High Street

East Hampton, CT 06424

Proposals received later than the time and date specified will not be considered

PROPOSED PROJECT SCHEDULE

The following schedule is the proposed schedule, and may change during the project.

| ACTIVITY | DATE

RFP Phase

Issue RFP April 29, 2015
Mandatory Pre-response meeting May 4, 2015
Written inquiries accepted by prospective May 6, 2015
Proposals Due May 20, 2015
Selection of Finalists May 26, 2015
Possible Interviews June 3, 2015
Selection and Award June 5, 2015

Submit Proposal

Prepare Seven (7) responses.”

e Clearly mark one proposal as "ORIGINAL".
e Proposals must be in the following format:

A. Table of Contents to include clear identification of the material provided by section and
number.

B. A letter of transmittal indicating the firm's interest in providing the service and any other
information that would assist the Town in making a selection. This letter must be signed by a
person legally authorized to bind the firm to a contract. This letter also must affirm that the
firm or their representative has made themselves knowledgeable of those matters and
conditions in the Town which would influence this Proposal.

C. Name and telephone number of person(s) to be contacted for further information or
clarification.

D. Include a list of municipal client references (cities or towns) for which services
similar to those outlined herein have been provided within the past five (5) years or
are currently being provided. This list shall include the following information:
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G.

H.

Delivery

a. Name of the city/town;
b. Timeframe for service;
c. Type of Service being provided;

d. Name, address, and telephone number of the principal contact of the
city/town;

The Town reserves the right to contact these organizations regarding the services
performed by the firm.

A detailed narrative regarding how you will address the project scope in Section X. sub
sections 1 and 2 below in "Profile & Approach to Project”

A detailed proposal, broken out by work to be done at each facility, regarding the costs and
expenses involved for the provision of services including hourly rates of personnel providing
these services, discounts, invoiced expenses, caps, other costs involved and an overall not to
exceed total project cost. Please also detail any administrative costs that the firm/individual
will bill the Town. For example: copier, computer research, postage, messenger, long
distance phone calls. Respondent may also include any alternative cost solutions they want
the Town to consider.

A concluding statement as to why the respondent is best qualified to meet the needs of the
Town, including any other information relative to this proposal;

Signed Non-Collusion Statement, attached hereto.

A statement, signed by the firm principal, that the Firm has read, understands and agrees with
the terms of form Agreement.

Hand-deliver or mail to:

Town of East Hampton

20 E. High Street

East Hampton, CT 06424

Attention: Mike Maniscalco, Town Manager
RFP 2015-042915

X. PROFILE & APPROACH TO PROJECT

SECTION 1

e Please number and re-state each subheading AND question, followed by your response.
o Answer all questions or state "N/A" if not applicable.
e Number all pages.

1. OQualifications & Capability

A. General Firm Information

)

Structure of Firm (corporation, partnership, sole proprietorship, joint venture).
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(2)
)
(4)

Year Firm Established. Number of years your firm has been in business under its present
business name.

Other Firm Names. Indicate all other names by which your organization has been known
and the length of time known by each name.

Parent Company. If applicable, state name, address, and tax identification number.

B. Experience of Firm

)

(2)

)
(4)

Years in Energy Business. State the number of years your firm has been involved in the
energy-efficiency related business. State the number of years your firm has offered
performance-contracting services.

Number and Value of Contracts. Indicate the number and associated dollar value of
energy savings performance contracts actually implemented by your firm, each year for
the past five (5) years. Indicate both as a percentage and dollar amount your record of
meeting guaranteed savings and total of payments made to cover savings shortfalls.
Full-Time Personnel. Indicate the number of full-time personnel employed by your firm
in the local office from which the project will be managed.

Energy Accreditations. State any accreditation with National Association of Energy
Services Companies (NAESCO).

C. Financial Information

)

(2)

3)

(4)
(%)

SECTION 2

Financial Statement. Attach your firm's most recent financial statement for each of the
last three (3) years.

Statement of Financial Conditions. Attach the most recent annual Statements of
Financial Conditions, including balance sheet, income statement and statement of cash
flows, dated within the past twelve (12) months. Provide the name, address, and
telephone number of firm(s) that prepared the Financial Statements.

Accounting Firm Information. If these financial documents were not produced in-house,
indicate the name, address and phone number of the firm(s) that prepared these financial
statements.

Provision of Insurance. Provide a summary of the limits provided by your firm's
insurance policies.

Bonding Capacity. Provide a summary of your firm's total bonding capacity, and your
current available bonding capacity.

1. Experience And Expertise (limit to six (6) pages)

A. Project History

Briefly describe three (3) performance contracts or energy related projects that your firm has
managed within the last five (5) years.

Projects where your firm acted as a subcontractor must be clearly identified

Include the following information on each project:

Project Identification: Name of project Town, type of project (hospital,
k-12 school, university, office building, etc.), location (city, state).
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Project Size: Number of buildings, total contract amount and the total
project capital cost.

List of Improvements: Type of retrofits and operational improvements related to energy, water
and other cost savings.

Projected Annual Savings: State the projected annual energy, water and O&M savings (Therms,
kWh, kW, Gallons, etc.).

Actual Annual Savings: State the actual annual energy, water and O&M savings
(Therms, kWh, kW, Gallons, etc.).

Contract Terms: Type of contract (shared-savings, lease purchase, guaranteed savings), contract
term, and financing arrangement.

Source of Funds: Source of funds used for the project. If applicable, describe your firm's role in
securing funds.

a. Personnel Information
@ Qualifications and Experience. Describe the number and quality of staff you

currently have to conduct technical analysis, engineering design, construction
management, construction, training and post-contract monitoring.

2 Areas of Expertise. List all areas of expertise related to potential energy and
water improvements in facilities. Also describe the professional and skilled
trades that your firm customarily performs with employees.

3 Union Affiliation. Describe any affiliation your firm maintains with local trade
unions.

(@) Subcontractors. Describe the nature of work generally conducted by
subcontractors.

b. Student Enrichment Programs (STEM)

@ Student Involvement. Describe any programs your firm has implemented in the
past that provide opportunities for student involvement in your firm's previous
projects. Also describe any student enrichment programs your firm may provide
as a part of this project.

B. Technical Approach (limitto five (5) pages)

a. Audit

@ Technical Site Analysis. Describe your general approach to auditing a facility.

b. Design/Construction
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@ Engineering Design. Describe your firm's approach to the technical design of
this project.

c. Engineering Analysis

@ Baseline Calculation Methodology. Describe in detail the methodology your
firm normally uses to compute baseline of energy and water use as well as
performance.

2 Adjustment to Baseline Methodology. Describe the method(s) used to adjust the
energy, water and O&M baseline due to such factors as weather and facility use
changes. Describe factors that would necessitate adjustment.

3 Savings Calculations. List all procedures, formulas and methodologies including
special metering or equipment, which your firm will use to calculate energy,
water and O&M savings.

(@) Cost Savings Guarantee Calculations. Describe your firm's procedures and
schedule for measuring financial performance of projects. Describe how the
guarantee provisions work in the event that project results vary from projections.

d. Site Analysis

(1) Please provide pricing on the following based on Mandatory Prebid Meeting and Site
Visit. Pricing is to be within 5% of final price. No change orders will be considered
that are greater than that amount for the final scope of work.

FC-1 TOWN HALL

The town hall is currently served by a Peerless Cast Iron boiler with multiple heating zones, each
with its own cartridge style circulator.

The scope of work for this building is to include:

1.
2.

Demo existing boiler, oil piping and all ancillary devices including oil tanks

Install new natural gas condensing boiler Viesmann Vitodens or equal. Size of boiler to
be done by licensed contractor.
Venting and combustion air, utilizing the existing chimney as a chase for the new
venting.

Condensate drain to include neutralizer and piping as required.

Utilize the packaged boiler controls to achieve Outside Air reset strategy to maximize the
boiler efficiencies.

Insulation of all new and existing HW piping not currently insulated within the
mechanical room shall be included

Balancing of new boiler

Contractor to carry cost for gas piping from a location within 80’ of the boiler room.
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9. Controls for this project to include PXC controls to monitor HW entering & leaving
temps, boiler & HW pump status. Controls include new front end server and software for
central control and monitoring capabilities for all controls added as part of these projects.

10. Stamped drawings by a licensed engineer.

11. Combustion Pre/post readings must be taken and documented

Note:

o Electrical disconnect and reconnect is acceptable, however it is the Contractors
responsibility to evaluate the existing system, if reconnection from existing panel
is to code, contractor must include all cost to meet current code requirements

o In general the Contractor is responsible to providing a complete turnkey system, if
existing pump’s or ancillary devices not identified in the above are not functional
Contractor must include cost to repair or replace.

FC-2 PUBLIC WORKS BUILDING

The Public Works Building is served by two “split systems™ and an oil fired domestic hot water
heater. The split systems consist of upright oil furnaces, duct coils, and condensing units.

The scope of work for this building is to include:
1. Demo two split systems and the existing hot water heater. The split systems are older

and utilize R-22. .
2. Install two (2) upright Carrier or equal gas fired condensing furnaces with
a. Dxcoils
b. Condensing units
c. New refrigerant lines
d. Programmable thermostat’s
Condensing furnaces are a direct vent appliance, new CPVC venting lines to be included
Condensate drain to include neutralizer and piping as required.
One (1) instantaneous style domestic hot water heater similar to a Rinnai.
Insulation of all new and existing ductwork and piping not currently insulated within the
mechanical room shall be included
7. Balancing of new furnaces and system shall be included
8. Gas piping from a location within 40’ of the boiler room.
9. Stand alone control
10. Stamped drawings by a licensed engineer.
11. Combustion Pre/post readings must be taken and documented

o ok~ w

Note:
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o Electrical disconnect and reconnect is acceptable, however it is the Contractors
responsibility to evaluate the existing system, if reconnection from existing panel
is to code, contractor must include all cost to meet current code requirements

o In general the Contractor is responsible to providing a complete turnkey system, if
existing ancillary devices not identified in the above are not functional Contractor
must include cost to repair or replace.

FC-4 FIRE STATION COMPANY 1

This fire station is currently served by one (1) HB Smith #25 Boiler that is currently out of
production. Currently, the face of the boiler is 3’5” from the exterior wall, which limits the
options for burners with limited clearances.

The scope of work for this building is to include:
1. Demo of one (1) existing oil fired burner

Demo existing oil piping and all ancillary devices including oil tanks

Clean existing boiler and chimney

Install one (1) Reillo gas burner, lo-hi controls or equivalent

Existing vent stack must we evaluated and lined as required by inspector

An allotment for 80’ of schedule 40 Bl gas piping, painted, from a meter location to the
boiler.

7. Insulation of existing exposed piping within the mechanical room shall be included

8. Combustion Pre/post readings must be taken and documented

o gk wh

FC-5 LIBRARY.

The library utilizes two (2) Burnham V9-06 boilers to provide heat for the building. These
boilers are located in a 2" floor mechanical room that utilizes a day tank for oil delivery to the
burners. The two boilers are vented up through the roof utilizing a double wall, all fuel chimney.
The boilers are installed so that the face of the boiler is approximately 40” from the wall, leaving
very little clearance.

1. Demo and dispose of two (2) oil burners and all ancillary devices including oil tanks

2. Furnish and install two (2) Fully modulating boilers of a minimum of 92% efficiency.
Size of boiler to be done by licensed contractor. Furnish and install an allotment of 100’
of sch 40 bi gas piping.

3. Insulation of all new and existing HW piping not currently insulated within the
mechanical room shall be included

4. Balancing of new boilers

5. Furnish and install PXC controls for upgrade of existing DDC controllers located in the
boiler room.

6. Demo one (1) existing day tank.

7. Combustion Pre/post readings must be taken and documented
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Note:

o Electrical disconnect and reconnect is acceptable, however it is the Contractors
responsibility to evaluate the existing system, if reconnection from existing panel
is to code, contractor must include all cost to meet current code requirements

o In general the Contractor is responsible to providing a complete turnkey system, if
existing pump’s or ancillary devices not identified in the above are not functional
Contractor must include cost to repair or replace.

FC-6 MIDDLE SCHOOL.

The Middle School, which is approximately 82,000 sq ft, utilizes two (2) WM1488 boilers to
provide hot water to the building. The domestic hot water tanks in this room were not
functioning.

1. Demo two (2) powerflame burners and dispose of

2. Demo one duplex set of oil transfer pumps and all ancillary devices including oil tanks
3. Furnish and install two (2) Reillo burners or equivalent, equipped with linkageless
combustion controls.
4. Insulation of all new and existing HW piping not currently insulated within the
mechanical room shall be included
5. Existing vent stack must we evaluated and lined as required by inspector
An allotment of 80" of 4” welded gas line, brought to each new burner.
7. DDC controls to include:
a. Main circulator pumps
b. Outdoor air reset strategy
c. Boiler staging.
8. Burner startup.
9. Stamped drawings by a licensed engineer.
10. Combustion Pre/post readings must be taken and documented

S

ALTERNATE #1

Contractor to furnish and install one (1) Aerco 2,000 mbh Benchmark boiler with associated gas
piping, piping modifications, separate direct vent flue and combustion air, and integration with
new ddc controls.  All demo and installation as describe previously shall be included in the
alternate. 1 Oil fire boiler to remain as back-up

Please note: this alternate will utilize a 90-93% efficient condensing boiler, with 20 stages of
control to maximize the energy savings options available with gas.

ALTERNATE #2

The Middle School utilizes two (2) WM1488 boilers to provide hot water to the building. The
domestic hot water tanks in this room were not functioning, and it is Contractors responsibility to
bring DHW system to full functionality. Repair or replacement scope must be included in detail.
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FC-7 MEMORIAL SCHOOL.

At Memorial School the building is provided heat by means of two (2) Weil-Mclain 88 series
boilers, 1994 vintage. The domestic hot water needs for this building are met by means of a
large ASME vessel, or two (2) smaller, Non-ASME electric hot water tanks.

Contractors scope of work for this building is:

1. Demo the two (2) existing Webster oil fired burners, associated oil piping and transfer
pumps, and tanks
2. Furnish and install two (2) Reillo or equivalent modulating gas burners with Linkageless
combustion controls.
3. Existing vent stage must we evaluated and lined as required by inspector
4. Insulation of all new and existing HW piping not currently insulated within the
mechanical room shall be included. DDC controls to :
a. Control existing building pumps
b. Controls for existing DHW Valves
c. Staging burners
d. OA reset control
5. Anallotment of 120’ of 4” welded gas piping, brought to each new appliance.
6. Combustion Pre/post readings must be taken and documented

Note:

o Electrical disconnect and reconnect is acceptable, however it is the Contractors
responsibility to evaluate the existing system, if reconnection from existing panel
IS to code, contractor must include all cost to meet current code requirements

o0 In general the Contractor is responsible to providing a complete turnkey system, if
existing pump’s or ancillary devices not identified in the above are not functional
Contractor must include cost to repair or replace.

FC-8 CENTER SCHOOL.

Center School is an older building that utilizes steam to serve a variety of systems within the
building. The Steam boiler is a single 16 section 450 Mills steam boiler. The domestic hot
water needs are served by an oil fired single tank dhw heater.

Additional features of this boiler room are a newer (to be re-used) feed water tank, a simplex
condensate receiver (Hoffman) that is at the end of its useful life and a steam to water heat
exchanger assembly with pumps, that is to remain unchanged.

It is important to note that due to the age of the boiler and building we are assuming that
hazardous materials are present, and that the Town of East Hampton shall contract directly with
an abatement company to address this prior to our work commencing. There are two items that
also need to be addressed as a portion of any work in this building:
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1.
2.

Inadequate combustion air.
The large exterior chimney of the building must be lined.

Currently, the building has no working ventilation systems. When the school addresses the
ventilation and possible conversion to hot water, the proposed new boilers will need to be
converted from steam to water, and possibly a 3" appliance added.

Contractors Scope of work for the Center School boiler room is:

o g wnhE

10.
11.
12.
13.

FC-9

Demo of existing burner

Remove 2 oil fired hot water heater

Remove steam to hot water heat exchanger

Install two (2) Riello or equivalent lo-hi-lo burners for steam boilers.

Install 80 gallon indirect storage tank

Size and install a gas modulating boiler for hot water loop and domestic water and
controls as needed by design.

Insulation of all new and existing HW piping not currently insulated within the
mechanical room shall be included. Concrete pads for new steam boilers.
New Liner for the existing chimney.

An allotment of 140° of 4” welded gas piping along outside of building.

Plans prepared by a licensed engineer.

Three (3) independent combustion air fans for the boiler room.

DDC controls for HW system

Combustion Pre/post readings must be taken and documented

Note:

o Electrical disconnect and reconnect is acceptable, however it is the Contractors
responsibility to evaluate the existing system, if reconnection from existing panel
is to code, contractor must include all cost to meet current code requirements

o In general the Contractor is responsible to providing a complete turnkey system, if
existing pump’s or ancillary devices not identified in the above are not functional
Contractor must include cost to repair or replace.

BOARD OF EDUCATION CENTRAL OFFICE.

The BOE office is heated by a single, residential sized Burnham Boiler. Currently the system is
vented into a chimney that may or may not be lined for its entire length.

We recommend removing the existing Burnham Boiler and installing a new 93% efficient
condensing boiler with 3 stages of control, similar to the Viesman Vitodens 100-W.

This scope of work includes:

1.
2.

Demo of one existing boiler and all ancillary devices including oil tanks
Install one (1) Viesman Vitodens or equivalent boiler Size of boiler to be done by
licensed contractor.
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Direct venting of the appliance

Insulation of all new and existing HW piping not currently insulated within the
mechanical room shall be included

Reconnection of the hydronic piping.

An allotment of 80 of gas piping.

Stamped drawings for construction.

Combustion Pre/post readings must be taken and documented

>

o N o o

Note:

o Electrical disconnect and reconnect is acceptable, however it is the Contractors
responsibility to evaluate the existing system, if reconnection from existing panel
is to code, contractor must include all cost to meet current code requirements

o0 In general the Contractor is responsible to providing a complete turnkey system, if
existing pump’s or ancillary devices not identified in the above are not functional
Contractor must include cost to repair or replace.

General for all work listed above:

o Contractor to include all permitting cost and requirements

Cost of Rigging, staging, shall be included in Contractors cost.

o Contractor shall verify and document the proper performance of the new
equipment. This information will be made available to the Client in the close out
documentation.

o Contractor will furnish Operations and Maintenance Information and As-builts to
the Clients personnel, as directed by the Client.

o0 On site start up and training for all new mechanical installations of the Clients
personnel will be provided by Contractor.

o

C. Performance Contracting Approach (limit to five (5) pages)

a. Approach

1) Differentiation of Your Firm. Describe particular characteristics of how your
firm approaches performance contracting.

2 Performance Contract Agreement. Provide a copy of the standard terms and
conditions of your firm's performance contract.

b. Other Services

@ Training Provisions. Describe your firm's capabilities in providing technical
training for facility personnel and experience on past projects. Describe your
firm's involvement in developing training manuals for facility staff.

15
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(2)

®3)

(4)

()

(6)

Performance Guarantee. Describe your firm's approach to the performance

guarantee.

Measurement and Verification. Describe the methodology proposed for ongoing

measurement and verification of savings of each recommended project's
performance, including the frequency of such efforts.

Maintenance Contract. Describe the types of services that can be included in the

maintenance contract. Comment on whether Town's maintenance staff can
perform some of these duties if desired, and describe any impact on the
guarantee.

Project Financing. Describe your firm's preferred approach to providing or
arranging financing for the proposed project.

Emissions Reductions Reporting. Describe your willingness and capability to
calculate and report emissions reductions.

Construction Issues

)

)

®3)

Environmental Liability. State your firm's position with respect to liability for
hazardous materials encountered during the course of the project.

Equipment Township and Service Responsibility. Describe the status of
equipment Township and service responsibility at contract expiration.

Warranties. State the nature and term of typical warranties.

D. Technical-Specific Information (limit to five (5) pages)

a.

Relevant Experience to Apply to this Site

)

Areas of Expertise. List all areas of expertise related to potential energy and
water improvements in facilities. Include specialized areas of expertise in areas
that might be relevant to the project (laboratories, renewable energy system
application or rehabilitation, daylight design, etc.) Also describe the professional
and skilled trades that your firm customarily performs with employees.

Project Management

D)

)

Management Approach. Briefly describe your firm's approach to managing this
project.

Qualifications and Experience of Staff Assigned to this Project. Identify the
individual who will have primary responsibility for each task and phase of the
project. List name, title, intended role and responsibilities for the duration of the
contract, specific qualifications related to role and responsibilities, past relevant
experience, number of years of relevant experience, supervisory responsibilities,
if relevant, list of projects individual was associated with during the last five (5)
years including type of project and project cost and resume.
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3 Subcontractors. Describe the nature of work that will likely be conducted by
subcontractors. Describe your willingness to use local subcontractors or
subcontractors specified by Town.

c. Technical and Construction Issues
@ Construction Management. Describe how your firm would work with current

building management and maintenance personnel in order to coordinate
construction and avoid conflicts with the building's operation and use.

2 Standards of Comfort. Describe standards of comfort and functionality that you
would propose for light levels, space temperatures, ventilation rates, etc. in the
intended facilities. Also describe how those standards will be maintained
throughout the contract term.

XI. ADDITIONAL INFORMATION

Modification or Withdrawal of Proposal

Any proposal may be withdrawn or modified by written request of the Respondent, provided that
such request is received by the Town at the above address prior to the date and time set for receipt of
proposals.

Cost of Proposal Preparation
The cost of preparing responses to this RFP, including site visits or analyses will not be reimbursed.

Bid Bond

Each Bidder will submit a bid bond in the form attached hereto as Exhibit E. The Town will also
accepted a certified cashier’s check in the amount of the ten percent (10%) of the Bid as an acceptable
alternate.

Town’s Rights
The Town reserves the right to reject any and all proposals if it is deemed to be in the best interests of
the Town to do so.

Review of Written Proposals

Proposals must be prepared as described in Attachment C: Contractor Response. An evaluation team
will review and score written proposals based on the evaluation criteria identified in Attachment D:
Evaluation Criteria.

Possible Interviews

The project evaluation team will interview selected contractors. Interviews will be scored as
described in Attachment C: Evaluation Criteria. The interview provides the opportunity for the
Contractor to address questions and to more fully describe how its approach to this project satisfies
the evaluation criteria. representatives at the interview should include individuals who will be key
points of contact and have major responsibility for the project.

RFP#2015-042915
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CONSTRUCTION/IMPLEMENTATION PHASE

Equipment Compatibility or Standardization: All equipment installed that is comparable to
equipment at the facilities shall offer compatibility with existing systems, and/or be of the same
manufacturer for standardization of equipment town-wide, unless otherwise accepted by Town.

Prevailing Wage: Prevailing wage requirements will be applied where mandatory under Connecticut
labor laws.

COMMISSIONING/GUARANTEE/MEASUREMENT AND VERICATION PHASE

Contract Term: The desired contract term is limited to 20 years.

Annual Guarantee Cost Savings: A written annual guarantee will be provided for the first three years
of the contract, such that the sum of utility cost savings and operation and maintenance cost savings
will equal or exceed the calculated annual savings and the amount of the annual payment.

A guarantee may be required for a longer period up to the end of contract term; however, Town
reserves the option to eliminate the guarantee at any time after the third year.

NOTE:
By submitting the proposal, Contractor agrees to all of the terms and conditions set forth in the
form Agreement, and its Exhibits, attached hereto as ATTACHMENTS A-E, inclusive, which

will be an integral part of the subsequent contracts and are deemed mandatory and non-
negotiable.
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XIl. EVALUATION CRITERIA

The criteria listed below will be used to evaluate written proposals and the subsequent interviews.
The scoring weight is listed for each criterion. These criteria will be applied and interpreted solely at the
discretion of Town. Proposals should include all necessary information that is pertinent to these
evaluation criteria. Additional information required for proper assessment of proposals may be requested
from the Contractor at the discretion of Town.

Category Total Available
Available | Category
Points Points
A. | QUALIFICATIONS 35
AND CAPABILITY
Experience 20
Financial Stability 15
B. | COST 25 25
C. | EXPERIENCE AND 20
EXPERTISE
Project History 1 10
Project History 2 10
Project History 3 10
Personnel Qualification 5
D. | TECHNICAL 15
APPROACH
Audit/Design/Construction 5
Engineering Analysis 5
Site Recommendations 10
E. | PERFORMANCE 5
CONTRACTING
APPROACH
Approach 5
Other Services 3
Construction Issues 2
Total Points 100 100

RFP#2015-042915
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Xl ATTACHMENTS

ATTACHMENT A:

ATTACHMENT B:

ATTACHMENT C:

ATTACHMENT D:

ATTACHMENT E:

Form AIA Document A141-2014 Standard Form Agreement Between Owner
and Design Builder

Form AIA Document A141-2014 Exhibit A, Design-Build Amendment
Form AIA Document A141-2014 Exhibit B, Insurance and Bonds
Form AIA Document A305-1986 Contractor’s Qualification Statement
Form AIA Document A310-2010 Bid Bond

Form AIA Document A312-2010 Payment Bond
Form AIA Document A312-2010 Performance Bond
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ATTACHMENT A

RFP#2015-04072015




DIRAFT AIA Document Al41™ - 2014

Standard Form of Agreement Between Owner and Design-Builder

AGREEMENT made as of the & »
(In words, indicate day, month and year.)

BETWEEN the Owner:
(Name, legal status, address and other information)

evised the text of the
original AIA standard form.

. ] that notes added
and the Design-Builder: ation as well as

(Name, legal status, address and other information) evigions to the standard

equences.
ion with an

is encouraged with
to its completion
fication.

for the following Project:
(Name, location and detailed description)

ation with an
ey 1s also encouraged
ect to
al licensing
ts in the

- ; . jurisdiction where the
AT 7fﬁj ct/is located.
The Owner and Design-Builder agree as follows. D

ELECTRONIC COPYING of any
portion of this AIA® Document
to another electronic file is
prohibited and constitutes a
violation of copyright laws
as set forth in the footer of
this document.
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TABLE OF ARTICLES

1 GENERAL PROVISIONS
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3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT ‘} %

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT {ii ‘l
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8 TIME i
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12 COPYRIGHTS AND LICENSES
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16 SCOPE OF THE AGREEMENT

TABLE OF EXHIBITS \

A DESIGN-BUILD AMENDMENT j\
B INSURANCE AND BONDS ¢ |
c SUSTAINABLE PROJECTS :

ARTICLE1 GENERAL PROVISIONS

§ 1.1 Owner’'s Criteria

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. |
(Note the disposition for the following items by inserting the requested information or a stafemenf such as “not
applicable” or “unknown at time of execution.” If the Owner intends to provide a set of design documents, and the
requested information is contained in the design documents, identify the design documents and rmerl ‘see Owner’s

design documents” where appropriate.)

i '\
| ? ﬁ

§1.1.1 The Owner’s program for the Project:
(Set forth the program, identify documentation in which the program is set forth, or state thé manner
program will be developed.) L

W
g"r’h which the

l«See Request for Proposalss, dated April 61, 2015, attached hereto-as ExhibitA. —» 22T

§ 1.1.2 The Owner’s design requirements for the Project and related documentation:
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(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements,
including any performance specifications for the Project.)
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§ 1.1.3 The Project’s physical characteristics:
(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical
reports; site, boundary and topographic swrveys; traffic and utility studies; availability of pub[rc and private utilities

and services; legal description of the site; efc.) I ’
H
|

«»

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: # Ii )
(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certifi caﬁdn benefit to the
environment, enhancement to the health and well-being of building occupants, or impr ovement of energy efficiency.
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141™-2014, Exhibit C, Sustainable
Projects, into this Agreement to define the terms, conditions and Work related to the Owner. i Sustainable

Objective.) 5 { FF }

i |

kew s e

§ 1.1.5 Incentive programs the Owner intends to pursue for the Project, including those 1elat¢é to fhe Sustainable
Objectlve and any deadlines for receiving the incentives that are dependent on, or related to, the' De51gn -Builder’s
1

services, are as follows:
(Identify incentive programs the Owner intends to pursue for the Project and deadlines for submrtfmg or applying

for the incentive programs.) Vg i

|«See Request for Proposals. dated April 6. 2015, attached hereto me
\attached-hereto-as-Exhibit A—»

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth beloﬁ
(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) \, |

\
|

N ‘\ :
i« » : : |
§ 1.1.7 The Owner’s design and construction milestone dates:

A Design phase milestone dates:

«May 8, 2015-»

.2 Submission of Design-Builder Proposal:

R L

«J une 12, 2015 for Final Engineering Design aﬂd%
ﬁune 19, 2015 for Final Report and Presentation-» .j |

.3 Phased completion dates:

e,

«n

4 Substantial Completion date:

e
=,
e —
i e————

p—

«August 20,2015 for Middle School, Memorial School and Center School |-
November 20, 2015 for Town Hall. Public Works Building, Fire Station Con many 1% ibrary,
1 Board of Education Central Office—» —

5 Other milestone dates:
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«See Sehedule attached-to-Request for Proposals, dated April 64, 2015, attached hereto.—»

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the
Design-Builder’s cost:

(List name, legal status, address and other information.)

A Architect

«»

.2 Consultants L i
«»
.3 Contractors

«»

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: i
(Identify special characteristics or needs of the Project not identified elsewhere, such as hrstai ic\pr
requirements.) I

«» L ; R i

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authoritié?..

§1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules“ahd fegulations, or
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. .© 4 ;

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall| execuié a Modification
in accordance with Article 6. \ ,‘é {

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other iﬁformation or
documentation in digital form, they shall endeavor to establish necessary protocols governing such tra_nsmissmns
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols | for the
development, use, transmission, and exchange of digital data and building information modeling, 3

§ 1.2 Project Team
§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:

(List name, address and other information.)

{«Michael Maniscalco, MPA—»

«Town Manager- »

{«Town of East Hampton-»

1«20 East High Street-»

iwEast Hampton, CT 06424-»

l«Tel. (860) 267-4468

éE_—m_ail: mmaniscalco@easthamptonct.gov—» % i e i e !

F 1]

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are 1equ1redt
Builder’s Submittals are as follows: |
(List name, address and other information.) g

le » i i = S : : |

§ 1.2.3 The Owner will retain the following consultants and separate contractors:
(List discipline, scope of work, and, if known, identify by name and address.)
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f« »

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2:
(List name, address and other information.)

i« » ' 7 |
W« » |

H ‘
§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed w1thoutlten days’ written \
notice to the other party. ;g. 1
§ 1.3 Binding Dispute Resolution

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of bmdmg dispute
resolution shall be the following:

(Check the appropriate box. If the Owner and Design-Builder do not select a method of bmdmg d‘:spute resolution
below, or do not subsequently agree in writing to a binding dispute resolution other than l:trgat:on Claims will be

resolved by litigation in a court of competent jurisdiction.)

[« »] Arbitration pursuant to Section 14.4

[ «€X=» ] Litigation in a court of competent jurisdiction /
4
[k %] Other: (Specify) 4

§ 1.4 Definitions
§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and

Design-Builder and its attached Exhibits (hereinafter, the “Agreement”); other documents listed in 'thig Agreement;
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order or (3) a Change
Directive. |

§1.4.2 The Contract.
§ 1.4.2.1 The Design-Build Documents form the Contract. The Contract represents the entire, and dntegrated
agreement between the parties and supersedes prior negotiations, representations or agreements either written or
oral. The Contract may be amended or modified only by a Modification_in accordance with 6u’tmle 6. No alterations,
edits or modifications to any terms of the Design-Build Contract shall be valid or binding on the Owner unless
made in writing and signed by an authorized agent of the Owner. The only persons authonzed fo sign 00nt| actual
documents for the Owner are the Chief Administrative Officer for the Town of East Hampton..The De51gn-Bu11d
Documents shall not be construed to create a contractual relationship of any kind between any persons or entities
other than the Owner and the Design-Builder.

§1.4.2.2 If any provision of the Agreement is declared or found to be illegal, unenforceable, (;i] ~Noid, then the
Desion-Builder and the Owner agree to substitute for such invalid provision a valid provision; awhich ‘most closely
approximates the economic effect and intent of the invalid provision. The remainder of the ﬂm eement, however,

shall be enforced to the fullest extent permitted by law. “ |.
l

§ 1.4.2.3 All conditions, agreements, duties and obligation contained in the Agreement can be !wawecl_';cnlv by written
agreement. An indulgence in any form or manner by the Owner shall not be construed as a ivalvel Al _pal'ty s
waiver of non-compliance or failure to exercise or enforce any right conferred upon it hereunder shall.hot be deemed

to be a waiver of any such right or any other right or operate to bar the exercise or performance thereof at any time |
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or times thereafter: nor shall a party’s waiver of any right hereunder at any time, including the right to any payment,
be deemed a waiver thereof for any other time.

§1.4.2.4 There is no intention to create a joint venture, partnership, or similar business entity or relationship
between or amone the Owner, the Design-Builder, Subcontractor, Design Professional, or any other person directly
or indirectly related to such persons and any inference or implication relating thereto is hereby expressly disclaimed.

§1.4.2.5 This Agreement may be executed in any number of counterparts, each of which shall be deemed an original
but all of which taken together shall constitute one and the same instrument. The signatures of this Agreement may
be executed by facsimile or electronic mail, and when so attached to this Agreement shall constitute one complete

document. | —
'I

§1.4.3 The Work. The term “Work” means the design, construction and related services requ red to fulfill the Design-
Builder’s obligations under the Design-Build Documents, whether completed or partially co pleted and includes
all labor, materials, equipment and services provided or to be provided by the Design—Buildu The Work may
constitute the whole or a part of the Project._The Work shall be deemed to include, in the re asonable opinion of the
Owner, all items reasonably inferable from the Design-Build Documents.

i

i 1 ‘

§ 1.4.4 The Project. 1Bl

§1.4.4.1 The Project is the total design and construction of which the Work performed undef the | Des;gn -Build
Documents may be the whole or a part, and may include design and construction by the Own ner anid by separate

contractors. | |
|

§1.4.4.2 The H@e&ﬁ%ﬁeﬁ%ﬂmﬁ%%ﬁ%1%%aﬁe%r&%ﬂ%ﬁ%ﬂeuﬂﬂﬁ%%m%ﬁ
Contract Sum-is-approved via a town-wide referendum—Onee-bondinsand finaneineis secured by all- connmissions
havinejurisdiction-with-the Ovwnerthe Project-will then and-enly then preceedThe Owner e\p1esslv reserves the
right to award the scope of work set forth in the Request for Proposals. dated April 6, 2015, attached hereto, under
one agreement or under multiple agreements to more than one Design-Builder, at its sole discretion.s /The Owner has
sole discretion to award all or part of the scope of work set forth in the Request for Proposals, chtecf April 6. 2015,
attached hereto. The Design-Builder must acknowledge the anticipated schedule within the Project schedule and
timeline. The Project cannot proceed to construction until the Design-Builder fully secures all.land-use approvals

and permits (local, state and federal, as applicable) necessary to complete the Work NN |

%,

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expressmn ,now known
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Conﬂractor(s),
Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, w1thout
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other sm;lal materials.

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstratmg how the
Design-Builder proposes to conform to the Design-Build Documents for those portions of tf%e Work for which the
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drag;vmgs product data,
and samples. Submittals are not Design-Build Documents unless incorporated into a Modlﬁéatlon

i

§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is rlleferred to-throughout
the Design-Build Documents as if singular in number. The term “Owner” means the Owner or the Owner s
authorized representative.

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred
to throughout the Design-Build Documents as if singular in number. The term “Demgn—Bullder” means the Design-

Builder or the Design-Builder’s authorized representative. J / \, \
! |
§1.4.9 Consultant. A Consultant is a person or entity providing professional services for the iﬁ)emgn—Bullder for all or
a portion of the Work, and is referred to throughout the Design-Build Documents as if smgul rin nu ! t)et To the
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to pmw e the recgulred
professional services. i
|
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is
referred to throughout the Design-Build Documents as if singular in number.

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if
singular in number and means a Contractor or an authorized representative of the Contractor. |

|
§ 1.4.12 Confidential Information. Confidential Information is information containing conﬁdentlal or business
proprietary information that is clearly marked as “confidential.”
§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work.

§ 1.4.14 Day. The term “day” as used in the Design-Build Documents shall mean calendar da‘=}i unless otherwise
specifically defined. 1

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for pe1 fmmance of the

Work after execution of the Design-Build Amendment, as identified in Article A.1 of the Des1gn Bulld Amendment.
i

ARTICLE2 COMPENSATION AND PROGRESS PAYMENTS “ ‘| |

§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment |

§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Des1gn~Bmld Amendment

shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build

Amendment, the Owner shall compensate the Design-Builder as follows:

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Serwces or indicate

the exhibit in which the information is provided. If there will be a limit on the total amount of compensation for

Work performed prior to the execution of the Design-Build Amendment, state the amount of r‘he hmgf 3

\J

i« »

W
§ 2.1.2 The hourly billing rates for services of the Design-Builder and the Design-Builder’s Ar chltect Consultants

and Contractors, if any, are set forth below. :
(If applicable, attach an exhibit of hourly billing rates or insert them below.)

l »

Individual or Position _ Rate B

== z - B (.

§ 2.1.3 Compensation for Reimbursable Expenses Prior To Execution of Design-Build Amendment

§ 2.1.3.1 Reimbursable Expenses are in addition to compensation set forth in Section 2.1.1 and 2 1 2 and include

expenses, directly related to the Project, incurred by the Design-Builder and the Des;gn—Bulldel s Ar chltect

Consultants, and Contractors, as follows: 7 3

A Transportation and authorized out-of-town travel and subsistence;

Dedicated data and communication services, teleconferences, Project web sites, and extranets;

Fees paid for securing approval of authorities having jurisdiction over the P!‘O_]ect

Printing, reproductions, plots, standard form documents;

Postage, handling and delivery;

Expense of overtime work requiring higher than regular rates, if authorized i m advance by the Owner;

Renderings, physical models, mock-ups, professional photography, and presentatlon materials

requested by the Owner; i f &|

All taxes levied on professional services and on reimbursable expenses; and | E E
|

i %
r.: 1

No LW

-]

[

to

Other Project-related expenditures, if authorized in advance by the Owner. i

i
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§ 2.1.3.2 For Reimbursable Expenses, the compensation shall be the expenses the Design- Bullder and the Design-
Builder’s Architect, Consultants and Contractors incurred, plus an administrative fee of « » percent (& » %) of the
expenses incurred.

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment
§21.441 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid « »( {4
% ) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate
prevailing from time to time at the principal place of business of the Design-Builder. I
(Insert rate of monthly or annual interest agreed upon.)

«Not applicable- » % & » ;
| 1

§ 2.1.4.2 Records of Reimbursable Expenses and services performed on the basis of hourly laﬁes shall be available to
the Owner at mutually convenient times for a period of two years following execution of the Demgn Build

Amendment or termination of this Agreement, whichever occurs first.

SE
|

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment
§ 2.2.1 For the Design-Builder’s performance of the Work after execution of the Design- Bulld Amendment, the
Owner shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Desngn-Bu11d

Amendment. (|l

§ 2.2.2 Acceptance by the Design-Builder of any payments accepted under this Agreement, mcludmg any payments
pursuant to the Design-Build Amendment, shall release the Owner from all claims and all llablllt\) to-the Design-
Builder in connection with this Agreement arising during the period for which the payment is made. No payment,
however, shall release the Design-Builder, its sureties and/or insurers from any obligation under this Agreement, the
Desien-Build Amendment or the performance and payment bonds or any insurance policies 1ssued in connectlon
with this Agreement. ey

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT

§ 3.1 General ’ |
§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the _]unsdwt
Project is located. _ | |

on where the

oy

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the Destgn—
Builder’s behalf with respect to the Project.

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents,/ The Design-

Builder shall not be relieved of the obligation to perform the Work in accordance with the Des;gn, Bu]ld Documents

by the activities, tests, inspections or approvals of the Owner. [ I
\\ ‘J
i

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, stamteé r01dmances codes,

rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Wor]{g‘contrary to

applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the

Design-Builder shall assume responsibility for such Work and shall bear the costs attnbutabie to’ correctlon

| ,|

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes,
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Demgn—Bu]ldel shall notify the
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is requned tQ ;emedy the
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Artlcle 6?

I §3 |
§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the De‘mgn—Bm]dm s
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons ot Qntmes
performing portions of the Work. 1
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§ 3.1.5 General Consultation, The Design-Builder shall schedule and conduct periodic meetings with the Owner to
review matters such as procedures, progress, coordination, and scheduling of the Work.

§ 3.1.6 When applicable law requires that services be performed by licensed professionals, the Design-Builder shall
provide those services through qualified, licensed professionals. The Owner understands and agrees that the services
of the Design-Builder’s Architect and the Design-Builder’s other Consultants are performed in the sole interest of,
and for the exclusive benefit of, the Design-Builder.

™
i
<

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documen ts required to obtain
necessary approvals of governmental authorities having jurisdiction over the Project. !

i

§ 3.1.8 Progress Reports
§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of th ¢ Work. Ona monthly
basis, or otherwise as agreed to by the Owner and Design-Builder, the Design-Builder shall >ubm|t written progress
reports to the Owner, showing estimated percentages of completion and other information Idennﬁed below:
Work completed for the period;
Project schedule status;
Submittal schedule and status report, including a summary of outstanding Submlttals
Responses to requests for information to be provided by the Owner; ! H
Approved Change Orders and Change Directives; -l
Pending Change Order and Change Directive status reports;
Tests and inspection reports;
Status report of Work rejected by the Owner; oy |
Status of Claims previously submitted in accordance with Article 14; | )
0 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensatlon and
Reimbursable Expenses, if any;
A1 Current Project cash-flow and forecast reports; and P /)
.12  Additional information as agreed to by the Owner and Design-Builder.

SN R Wl

§ 3.1.8.2 In addition, where the Contract Sum is the Cost of the Work with or without a Guar anteed Maxunum Price,
the Design-Builder shall include the following additional information in its progress 1ep0rts $ " |

1 Design-Builder’s work force report; N\ !

2 Equipment utilization report; and N\

.3 Cost summary, comparing actual costs to updated cost estimates. N Y
§ 3.1.9 Design-Builder's Schedules ‘
§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and spbmit for the Owner’s
information a schedule for the Work. The schedule, including the time requir ed for design and onsfructlon shall
not exceed time limits current under the Design-Build Documents;-shattb:
required-by-the-conditions-ofthe Work-and-Projeet; shall be related to the entire Project to thé extent required by the
Design-Build Documents, shall provide for expeditious and practicable execution of the Woﬂ( and shall include
allowances for periods of time required for the Owner’s review and for approval of SubI‘IIISSI‘ODS by authorities
having jurisdiction over the Project._The Design-Builder shall update and submit for the Ow ner s /information an
updated schedule at least once every thirty (30) days with each of the Design-Builder’s App ication-for Payment, or
sooner if required by Project conditions as may be reasonably requested by the Owner. Failure of the Deswn-
Builder to submit an updated schedule as provided herein shall entitle the Owner to suspend all payment obligations
to the Design-Builder until the Design-Builder complies with the provisions herein.

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schequles submitted
to the Owner.

| l
§ 3.1.9.3 Substantial Completion. | ‘
§ 3.1.9.3.1 The Contractor shall achieve Substantial Completion of the entire Work for Middle School' Memona]

School and Center School (the “Schools™). including receipt of a certificate of occupancy (o tempmaw certificate
of occupancy as they case may be), in accordance with the Project Schedule_a-copy-of whichlis-attached hereto-as
Exhibit D-(the “Project Schedule)Request for Proposals, dated April 6, 2015, attached hereto, and thel current
schedule pursuant to Section 3.1.9.1 herein.; but in no event shall the date of Substantial Completion, be later than &
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SixtyAusust 20, 20155 («-6051) davs from the Connmencement Date-of the Werk, unless such date is adjusted
pursuant to Article 76 of the General- Conditions{as-hereinafter defined)this Agreement.

§ 3.1.9.3.2 The Contractor shall achieve Substantial Completion of the entire Work for the Town Hall. the Public
Works Building, Fire Station #2. Central Fire Station, the Library, the Board of Education Central Office (the
“Municipal Buildings™). including receipt of a certificate of occupancy (or temporary certificate of occupancy as
they case may be), in accordance with the Request for Proposals, dated April 6, 2015, 'lttached hereto. and the
current schedule pursuant to Section 3.1.9.1 herein, but in no event shall the date of Substan lal Completion, be later
than & November 20. 20153, unless such date is adjusted pursuant to Article 6 of this Agreement.

§3.1.9.3.24 Liquidated Damages b 1
§ 3.1.9.4.1 The Owner and Contractor hereby acknowledge and agree that time is of the esserice w1th 1espect to
Contractor’s performance of the Work hereunderunder Section 3.1.9.3.1 only. Accordingly upon Owner’s issuance
to Contractor of the Notice to Proceed, Contractor shall immediately commence performance of the Work and
continue to perform the same during the term of this Agreement in accordance with the Project Schedule setforth
incurrent schedule pursuant to SubsSection 3:33.1.9.1 hereinef. Owner and Contractor recognize the difficulties
involved in proving actual damages and losses suffered by Owner if the Work is not completed and ready for
Owner’s acceptance by the date of Substantial Completion as set forth in ﬂae—Pse:reL-t—%ehedﬂlw said schedule,
Accordingly, instead of requiring any such proof, Owner and Contractor agree that as liquidated damages for any
such delay in completion or readiness for acceptance of the entire Work for the Schools (but not as a penalty)
Contractor shall pay Owner the sum of Two Thousand Five Hundred and 00/100 Dollars :
(8 2.500.00) for each calendar day beyond the date of Substantial Completion that Contractor fails
to complete all of the Work and have the same ready for Owner’s acceptance until all such \ ork is-completed by
Contractor and readied by Contractor for acceptance by Owner. Any sums that may be due the Owneri as liquidated
damages may be deducted from any monies due or to become due the Contractor under the Contract or may be

collected from the Contractor’s surety.

§ 3.1.9.2.24.2 The total amount calculated in the manner set forth in Section 3.1.9.3.24.1 is referred toas “Liquidated

Damages”. Owner and Contractor agree that the Liquidated Damages calculated above const{itﬁte-' reasonable
estimate of the costs and expenses to be incurred by Owner in the event the Contractor fails to ‘_aé'h eve the foregoing
by the dates specified herein. The Liquidated Damages provided herein are intended to rein Burse/@wner for only
the damages it will suffer as a result of the Contractor’s failure to achieve Substantial Comn!etlon at the time
specified herein and shall not limit the obligations or liability of Contractor or the remedies of the Owner pursuant to
any other provisions of this Agreement or at law. Owner shall be entitled to deduct any Liquidatéd Damages due
hereunder from the Contract Sum. \

J
3 ']
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Conditions{ashereinafter defined).

§ 3.1.10 Certifications. Upon the Owner’s written request, the Design-Builder shall obtain from thﬁeﬁéghltect
Consultants, and Contractors, and furnish to the Owner, certifications with respect to the documents and services
provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and
belief, the documents or services to which the certifications relate (i) are consistent with the De51gn-Bu1ld
Documents, except to the extent specifically identified in the certificate, and (ii) comply with/ aﬂpphca‘zle laws,
statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities govermng the ?emgn of the
Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy, of the representatlons
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, aahd Contractors shall
not be required to execute certificates or consents that would require knowledge, services or, responml)ihtles beyond

the scope of their services. E!
uy

|

§ 3.1.11 Design-Builder's Submittals f
§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld.

!
L

e
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The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1,

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals.

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved
them, (2) determined and verified materials, field measurements and field construction criteria related thereto, or
will do so and (3) checked and coordinated the information contained within such Submlttals ‘with the requirements

of the Work and of the Design-Build Documents.

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the De51gn—Bu11d Documents require
Submittals until the Owner has approved the respective Submittal. . !

E
]
1

{

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be
relieved of its responsibility to perform the Work consistent with the requirements of the Desfgn-Build Documents.
The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed
authorlzmg the identified deviation. The Design-Builder shall not be relieved of respons1b1hty forferrors or
omissions in Submittals by the Owner’s approval of the Submittals. :

§ 3.1.11.5 All professional design services or certifications to be provided by the Design- BulIder ‘mcludmg all
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall Cl)i'ltaln the signature
and seal of the licensed design professional preparing them. Submittals related to the Work demgned or certified by
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of
the services, certifications or approvals performed by such design professionals. /|

")
§3.1.12 Warranty
§ 3.1.12.1 The Design-Builder warrants to the Owner that materials and equipment furnished under ihe Contract will
be of good quality and new unless the Design-Build Documents require or permit 0therw1se, The Deslgn-Bmlder
further warrants that the Work will conform to the requirements of the Design-Build Documents ahd will be free
from defects, except for those inherent in the quality of the Work or otherwise expressly permltted by the Design-
Build Documents, Work, materials, or equipment not conforming to these requirements may be'considered
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse; a]tegatlons to the
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation; or normal
wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish sat1sfactory evidence as

to the kind and quality of materials and equipment. ™/

§ 3.1.12.2 The Design-Builder shall provide copies of all fully executed warranties and gm[anfeess qc‘iilil'e{i by the
Design-Build Documents within ten (10) days of the date of Substantial Completion or as otherw 1s,_e provided for

Work accepted before or after such date. H 1 f

‘l I
§ 3.1.12.3 All warranties shall commence as of the date of Substantial Completion of the ka a1d shall continue
for a period of twethree (32) years or longer as required by the Design-Build Documents. Iﬁ ho-event-shall the
commencement of the use of building systems be deemed to commence the term of any warranty unless the Owner
has, at that time. actually commenced beneficial use of the Project.

§ 3.1.12..4 Work, materials or equipment which fails to perform under the proper use and normal wéar for intended
purposes for a period of twethree (32) years after the date of Substantial Completion, except whele Wwarranties for
longer durations are called for by the Design-Build Documents, shall be considered defectwe \
¥ i
§3.1.12.5 Longer term or extended warranties required by the Design-Build Documents shall be prov ded by the
relevant subcontractor, vendor or manufacturer directly to the Owner, and the Design- Bull(le* shall obtain

I
documentation of such warranties and transmit such documentation to the Owner for reviewland appraval.
| E

§ 3.1.13 Royalties, Patents and Copyrights | i

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees.
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§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria.
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s
Criteria is an infringement of a copyright or a patent, the Design—Buildm shall be responsible for such loss unless
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Ownel‘shall give prompt
written notice to the Design-Builder.

§ 3.1.14 Indemnification
§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall defend mdemmfyfand hold harmless the
Owner, including the Owner’s agents and employees, all departments, boards, commissions, ¢ ected and non-elected
officials of the Owner, and the Owner’s consultants, from and against claims, damages, losses and expenses,
including but not limited to attorneys’ fees, arising out of or resulting from performance of tth Work, but only to the
extent caused by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or
anyone directly or indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall
not be construed to negate, abridge, or reduce other rights or obligations of indemnity that wuuld otherw1se exist as
to a party or person described in this Section 3.1.14. :; ,s 1 |

1 ‘ ! i
§ 3.1.14.2 In claims against any person or entity indemnified under this Section A.3.17 by an| emﬁlovee of the
Design-Builder, the Architect, a Contractor, a Subcontractor, a Design Professional, anyonei n'eb ly or indirectly
employed by them or anyone for whose acts they may be liable, tFhe indemnification obligat on Lnder this

I,
Section 3.1.14 shall not be limited by a limitation on amount or type of damages, compensation, or beneﬁts payable
by or for Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or indirectly employed by them,
under workers’ compensation acts, disability benefit acts or other employee benefit acts. /1

§ 3.1.14.3 The Design-Builder shall defend. indemnify and hold harmless the Owner, all departments: boards,
commissions, elected and non-elected officials of the Owner, including the Town of East Hamnton Building
Committee, and agents and employees of the Owner from any and all losses, costs and emenses mcludma fines and
reasonable attorneys’ fees incurred by the Owner by reason of the violation of such laws, cndinanoes regulations
and directives, federal, state and local, which are currently in effect or which become effectlve in the future and
caused by the negligence of the Design-Builder, its Subcontractors, its Design Professionals or anvone either
directly or indirectly emploved by any of them. \

%
§ 3.1.14.4 To the fullest extent permitted by law, the Design-Builder shall provide a defense to the Owhel and all
departments, boards, commissions, elected and non-elected officials of the Owner, including the. ToWn of East
Hampton Building Committee, and their respective employees, agents, volunteers and afﬁhafed entltles for any
claims concerning, arising out of, or relating to the Design-Builder’s or the Design-Builder’ 3 Suk contlactm s
operations concerning, the Project whether or not such claim has in part its origin in a claim that thé Owner’s
conduct was in part responsible for said damage. loss or expense. The duty to defend the Oy ner eﬁ;tends to
situations where there is no duty to indemnify or save the Owner harmless for that portion of the ¢laim , loss or

damage attributable to the Owner’s conduct. i
g

i

§ 3.1.15 Contingent Assignment of Agreements
§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, prov1ded that
A assignment is effective only after termination of the Contract by the Owner for cause, pursuant to
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts’ by written
notification to the Design-Builder and the Architect, Consultants, and Contracfors whose agreements

are accepted for assignment; and [/ \ g
.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relatllng to the
Contract. .= g ‘

|-
When the Owner accepts the assignment of an agreement, the Owner assumes the Demgn—B%ulder s r;ghts and
obligations under the agreement.

|
§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension.
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§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-
builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor design-
builder’s or other entity’s obligations under the agreement.

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and
provide bonds as set forth in Exhibit B. i

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT

§ 4.1 General
§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by _th_e Owne1 shall be for
the purpose of facilitating the design process and shall not modity the Owner’s Criteria unless the Owner and

Design-Builder execute a Modification. f

§ 4.1.2 The Design-Builder shall advise the Owner on proposed site use and improvements, selection of materials,
and building systems and equipment. The Design-Builder shall also provide the Owner w1thilec0mmendattons
consistent with the Owner’s Criteria, on constructability; availability of materials and labor;|time requirements for
procurement, installation and construction; and factors related to construction cost includin but t__mt limited to,
costs of alternative designs or materials, preliminary budgets, life-cycle data, and possible cost reductions.

§ 4.2 Evaluation of the Owner's Criteria -
§ 4.2.1 The Design-Builder shall schedule and conduct meetings with the Owner and any other necessaly individuals
or entities to discuss and review the Owner’s Criteria as set forth in Section 1.1.The Demgn-Bmldei shall thereafter
again meet with the Owner to discuss a preliminary evaluation of the Owner’s Criteria. The preliminary evaluation
shall address possible alternative approaches to design and construction of the Project and include the’ De51gn-
Builder’s recommendations, if any, with regard to accelerated or fast-track scheduling, procurement, or phased
construction. The preliminary evaluation shall consider cost information, constructability, and procurement and
construction scheduling issues. y ] |

§ 4.2.2 After the Design-Builder meets with the Owner and presents the preliminary evaluatlon the Demgn -Builder
shall provide a written report to the Owner, summarizing the Design-Builder’s evaluation of the Owner s Criteria.
The report shall also include {

A1 allocations of program functions, detailing each function and their square foot aleas, b ;

.2 apreliminary estimate of the Cost of the Work, and, if necessary, recommendations to. adjust the
Owner’s Criteria to conform to the Owner’s budget;

.3 apreliminary schedule, which shall include proposed design milestones; dates for, 1ece1v1ng
additional information from, or for work to be completed by, the Owner; antlelpated date for the
Design-Builder’s Proposal; and dates of periodic design review sessions with the Owner and

4 the following: | l 1"/

(List additional information, if any, to be included in the Design-Builder’s wr n‘t q .r’epor!. )
|
4

18
|
I E
H

«

§ 4.2.3 The Owner shall review the Design-Builder’s written report and, if acceptable, provtde the De51gn -Builder
with written consent to proceed to the development of the Preliminary Design as described in Section 4.3. The
consent to proceed shall not be understood to modify the Owner’s Criteria unless the Owner and Design-Builder
execute a Modification. \
§ 4.3 Preliminary Design ([ \ \
§ 4.3.1 Upon the Owner’s issuance of a written consent to proceed under Section 4.2.3, the Desngn—Bmlder’ shall
prepare and submit a Preliminary Design to the Owner. The Preliminary Design shall mclude a teport ldent1fymg
any deviations from the Owner’s Criteria, and shall include the following: i ,|
A1 Confirmation of the allocations of program functions; H ‘1 |
.2 Site plan; :
.3 Building plans, sections and elevations;
4 Structural system;

|
é
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5 Selections of major building systems, including but not limited to mechanical, electrical and
plumbing systems; and
6 Outline specifications or sufficient drawing notes describing construction materials.

The Preliminary Design may include some combination of physical study models, perspective sketches, or digital
modeling,

§ 4.3.2 The Owner shall review the Preliminary Design and, if acceptable, provide the Demgh -Builder with written
consent to proceed to development of the Design-Builder’s Proposal. The Preliminary De51gn shall not modify the

1

Owner’s Criteria unless the Owner and Design-Builder execute a Modification. |
§ 4.4 Design-Builder's Proposal ;
§ 4.4.1 Upon the Owner’s issuance of a written consent to proceed under Section 4.3.2, the De51gn Buﬂder shall
prepare and submit the Design-Builder’s Proposal to the Owner. The Design-Builder’s Proposal shall include the
following: 1
A Alist of the Preliminary Design documents and other information, including the Design-Builder’s
clarifications, assumptions and deviations from the Owner’s Criteria, upon whlch the Design-
Builder’s Proposal is based; M
.2 The proposed Contract Sum, including the compensation method and, if based upon the Cost of the
Work plus a fee, a written statement of estimated cost organized by trade categm ies, allowances,
contingencies, Design-Builder’s Fee, and other items that comprise the Contract Sum,
The proposed date the Design-Builder shall achieve Substantial Completion; | ' “
An enumeration of any qualifications and exclusions, if applicable; it
A list of the Design-Builder’s key personnel, Contractors and suppliers; and |
The date on which the Design-Builder’s Proposal expires.

§ 4.4.2 Submission of the Design-Builder’s Proposal shall constitute a representation by the Desugns-Bu]ldel that it
has visited the site and become familiar with local conditions under which the Work is to be completed

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Demgn—Bullder shall execute the
Design-Build Amendment setting forth the terms of their agreement. | . 11

ARTICLE5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT
§ 5.1 Construction Documents

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Constructlon
Documents. The Construction Documents shall establish the quality levels of materials and systems requu ed. The
Construction Documents shall be consistent with the Design-Build Documents.

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the O nc, information. If
the Owner discovers any deviations between the Construction Documents and the Design- Bulld Documents the
Owner shall promptly notify the Design-Builder of such deviations in writing. The Constructton Documents shall
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modlﬁcatlon The failure
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obhgatlon to perform the
Work in accordance with the Design-Build Documents.

§ 5.2 Construction

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prlor to execution of
the Design-Build Amendment. p
§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the executmn of the
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reJect the Design-
Builder’s Proposal. ': v

i L

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s ‘? st skill apd attention.
The Design-Builder shall be solely responsible for, and have control over, construction means; methods, techniques,
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build
Documents give other specific instructions concerning these matters.

AIA Document A141™ — 2014, Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA®

Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this ATIA®" Document,

or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the 14
law. This draft was produced by AIA software at 14:13:23 on 07/07/2014 under Order No.5977535740_1 which expires on 02/28/2015, and is not

for resale.

User Notes: Error! Unknown decument property name.— (1987135287)




§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine
that such portions are in proper condition to receive subsequent Work.

§ 5.2.5 The Desien-Builder, as soon as practicable after award of the Design-Build Contract, shall furnish in writing
to the Owner the names of design professionals, subcontractors or suppliers for each portion of the Work. The
Design-Builder shall not contract with any design professional, subcontractor or supplier to whom the Owner has
made a timely and reasonable objection. The Design-Builder shall be as fully responsible to the Owner for the acts
and omissions of its design professionals, subcontractors and of persons either directly or mdhectlv employed by
them as Desien-Builder is for the acts and omissions of persons directly employed by him. f

|
§ 5.2.6 In the event that Design-Builder is permitted to assign or subcontract a portion of theiéérvices-, the Design-

Builder must ensure that the design professional, subcontractor or assignee is in compliance with the applicable
laws, rules, regulations and ordinances and with all the terms and conditions of this Aaleemeht Nothing in this

i

paragraph shall relieve the Design-Builder from any liability under this Agreement. |

i
i
1

§ 5.2.7 Nothing contained in the Design-Build Documents shall create any direct contractual'velation between any
design professional or subcontractor and the Owner.

¥

§ 5.3 Labor and Materials
§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall plo\nfle and pay for
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilit es transportation, and
other facilities and services, necessary for proper execution and completion of the Work, whether tempm ary or
permanent, and whether or not incorporated or to be incorporated in the Work.

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make
substitutions only in accordance with Article 6.

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Desrgn—Bullder 8 employees and
other persons carrying out the Work. The Design-Builder shall not permit employment of unﬁt persons or persons

not properly skilled in tasks assigned to them. { ' q

]
H
§ 5.4 Taxes i
The-1f applicable, the Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the
Design-Builder, that are legally enacted when the Design-Build Amendment is executed, whether or not yet

effective or merely scheduled to go into effect.

§ 5.5 Permits, Fees, Notices and Compliance with Laws
§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay. if
ap plu,able, for the building permit as well as any other permits, fees, licenses, and 1nspectlons by government
agencies, necessary for proper execution of the Work and Substantial Comple‘uon of the PrOJect 11

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes ordinances,
codes, rules and regulations, and lawful orders of public authorities, applicable to per formanoe of the Work.

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at theesrte that are

(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the Design-
Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owne1 before conditions
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly
investigate such conditions and, if the Owner determines that they differ materially and eause / an mcreese or
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall
recommend an equitable adjustment in the Contract Sum or Contl act Time, or both. If the Owner deterrmnes that the
conditions at the site are not materially different from those indicated in the Design-Build Doeumenﬁ and that no
change in the terms of the Contract is justified, the Owner shall promptly notify the De51gn—Bu11der in i:vrrtmg,
stating the reasons. If the Design-Builder disputes the Owner’s determination or reeommendatlon the Desrgn-
Builder may proceed as provided in Article 14.
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§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the
Owner but shall continue with all other operations that do not affect those remains or features. Requests for
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be
made as provided in Article 14. il

§ 5.6 Allowances |
§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Demgn—Bulld Documents.
Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has

reasonable objection.

i

§ 5.6.2 Unless otherwise provided in the Design-Build Documents,

A4 allowances shall cover the cost to the Design-Builder of materials and eq ulpment delivered at the site
and all required taxes, less applicable trade discounts; 1

.2 the Design-Builder’s costs for unloading and handling at the site, labor, msta[latmn costs, overhead,
profit, and other expenses contemplated for stated allowance amounts, shall be mcluded in the
Contract Sum but not in the allowances; and | i’ |

.3 whenever costs are more than or less than allowances, the Contract Sum shall be 2 ac{]usted accordingly
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under

Section 5.6.2.2.

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable pr ompmess for al]owances
requiring Owner selection. /

§ 5.7 Key Personnel, Contractors and Suppliers { 7/ ' i |

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or supphers to whom the Owner
has made reasonable and timely objection. The Design-Builder shall not be required to contract w1th anyone to
whom the Design-Builder has made reasonable and timely objection.

§ 5.7.2 If the Design-Builder changes any of the personnel, Contractors or suppliers identified in the*'D%sign-Build
Amendment, the Design-Builder shall notify the Owner and provide the name and qualifications of thg new
personnel, Contractor or supplier. The Owner may reply within 14 days to the Design-Buildeyin wrltmg, stating
(1) whether the Owner has reasonable objection to the proposed personnel, Contractor or supphei or (2) that the
Owner requires additional time to review. Failure of the Owner to reply within the 14-day penod ﬁhall constitute
notice of no reasonable objection.

|

i

| ¥
§ 5.7.3 Except for those persons or entities already identified or required in the Design- -Build Amehdment the
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall fumlsh in writing to
the Owner the names of persons or entities (including those who are to furnish materials or eqmpment fabrlcated toa
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days| to the Design-
Builder in writing stating (1) whether the Owner has reasonable objection to any such pr oposed person or entity or
(2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14 day period shall
constitute notice of no reasonable objection. /

E; 1/
-

"‘a

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design- Buﬂder, \the Design-
Builder shall propose another to whom the Owner has no reasonable objection. If the rej ected ‘person or entity was
reasonably capable of performing the Work, the Contract Sum and Contract Time shall be moreased f decreased by
the difference, if any, occasioned by such change, and an appropriate Change Order shall be 1ssued before
commencement of the substitute person or entity’s Work. However, no increase in the Contract Sum Or Contract
Time shall be allowed for such change unless the Design-Builder has acted promptly and ieéponsweﬂ/ 'in submitting
names as required.
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§ 5.8 Documents and Submittals at the Site

The Design-Builder shall maintain at the site for the Owner one copy of the Design-Build Documents and a current
set of the Construction Documents, in good order and marked currently to indicate field changes and selections
made during construction, and one copy of approved Submittals. The Design-Builder shall deliver these items to the
Owner in accordance with Section 9.10.2 as a record of the Work as constructed.

§ 5.9 Use of Site
The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances,
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not

unreasonably encumber the site with materials or equipment.

|
|
H
l

§ 5.10 Cutting and Patching
The Design-Builder shall not cut, patch or otherwise alter fully or partially completed constructlon by the Owner or
a separate contractor except with written consent of the Owner and of such separate con‘rracto; such consent shall
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. L

§ 5.11 Cleaning Up i
§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulatlon of waste materials
or rubbish caused by operatlons under the Contract. At completlon of the Work, the Desi gh- Bu1lde1 shall remove

surplus materials from and about the Pr 0Ject ,.

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner/may do so
and Owner shall be entitled to reimbursement from the Design-Builder.

§ 5.12 Access to Work :

The Design-Builder shall provide the Owner and its separate contractors and consultants access 10 thé ‘Work in
prepar ation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety
criteria and programs, which the Owner, and its contractors and consultants, shall comply w1th whllle at the site.

§ 5.13 Construction by Owner or by Separate Contractors
§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts -
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project.with the Owner’s
own forces; and to award separate contracts in connection with other portions of the Project, or other, consn uction or
operations on the site, under terms and conditions identical or substantially similar to this Contract, mcludmg those
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the: De31gn-Bu1lder
promptly after execution of any separate contract. If the Design-Builder claims that delay or addmonal cost is
involved because of such action by the Owner, the Design-Builder shall make a Claim as pr ?vlded in Article 14.

); vy

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other cbns{ructmn or

operations on the site, the term “Design-Builder” in the Design-Build Documents in each ca§e sh]all mean the
individual or entity that executes each separate agreement with the Owner. | 1

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces and ofieach separate
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall
participate with other separate contractors and the Owner in reviewing their construction schedules. The Design-
Builder shall make any revisions to the construction schedule deemed necessary after a joint review'and mutual
agreement. The construction schedules shall then constitute the schedules to be used by the Désign-ﬁhilder, separate
contractors and the Owner until subsequently revised. / \

| AR
f [ i
H] t :‘

|
§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner perfor'ms constructlon or
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shal be deemed to
be subject to the same obligations, and to have the same rights, that apply to the Design- Bu1lder unde{ the Contract.
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§ 5.14 Mutual Responsibility

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents.

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate
contractor that would render it unsuitable for proper execution and results of the D651gn—Bu11de1 s Work. Failure of
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separ ate contractor’s
completed or partially completed construction is fit and proper to receive the DeSIgn—Bulldm 's Work; except as to
defects not then reasonably discoverable. t !.

§ 5.14.3 The Design-Builder shall reimburse the Owner for costs the Owner incurs that are payable to a separate
contractor because of the Design-Builder’s delays, improperly timed activities or defective consh uction. The Owner
shall be responsible to the Design-Builder for costs the Design-Builder incurs because of a separate contractor’s
delays, improperly timed activities, damage to the Work or defective construction.

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or
partially completed construction or to property of the Owner or separate contractors as prowded m Section 10.2.5.

< |
|

§ 5.14.5 The Owner and each separate confractor shall have the same responsibilities for cuttmg and patchmg the
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in
Section 5.10. - "

§ 5.15 Owner’s Right to Clean Up ]
If a dispute arises among the Design-Builder, separate contractors and the Owner as to the lesponsxblhty under their
respective contracts for maintaining the premises and surrounding area free from waste materials’ and ‘rubbish, the

Owner may clean up and will allocate the cost among those responsible.

ARTICLE 6 CHANGES IN THE WORK

§ 6.1 General |
§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without mvahdatmg the

Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewheIe in
the Design-Build Documents.

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Buildet: The Ownel may
issue a Change Directive without agreement by the Design-Builder, f /

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Desngn-Buﬂd Documems and the
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Ohango Directive.

|

r ' t
§ 6.2 Change Orders i J
A Change Order is a written instrument signed by the Owner and Design-Builder stating thelr ag‘reement upon all of
the following; | \
A The change in the Work;
.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-
Build Amendment, the adjustment in the Design-Builder’s compensation; and

.3 The extent of the adjustment, if any, in the Contract Time.

§ 6.3 Change Directives | 1" b

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prmr to agreement
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amepdment ‘;he adjustment
in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Dlrectwe w1thogt invalidating
the Contract, order changes in the Work within the general scope of the Contract consisting ( hof addltmns deletions or
other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, ]:he adjustrhent in the
Design-Builder’s compensation, and Contract Time being adjusted accordingly.
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order.

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on
one of the following methods:
A Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation;
.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon
3 Cost to be determined in a manner agreed upon by the parties and a mutually| aeceptable fixed or
percentage fee; or | {
4 Asprovided in Section 6.3.7. ;| ' ;
If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if’« qmntmes ongmall
contemplated are materially changed in a proposed Change Order or Construction Change Dnectwe so that
application of such unit prices to quantities of Work proposed will cause substantial meqlutv to the Owner or
Design-Builder, the applicable unit prices shall be equitably adjusted. H

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon,| e%nd if quantities
originally contemplated are materially changed in a proposed Change Order or Change Dir echve ;0 that application
of such unit prices to quantmes of Work proposed will cause substantial inequity to the Owne1 or Demgn—Bmlder
the applicable unit prices shall be equitably adjusted. ! ﬂ .;

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any,
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or.-Gonn'act Time.
§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith,
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in
the Design-Builder’s compensation, and Contract Time or the method for determining them Such,agreement shall
be effective immediately and shall be recorded as a Change Order. . 5
-
§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjust"menl:t in the Contract
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and
savings of those performing the Work attributable to the change, mcludmg, in case of an increase, an amount for
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement ‘areasonable
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present in, $uch form as the
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherWISe provided
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the f‘ollowmg
A Additional costs of professional services; [
.2 Costs of labor, including social security, unemployment insurance, fringe beneﬁts requlred by
agreement or custom, and workers’ compensation insurance; {i 3 %
.3 Costs of materials, supplies and equipment, including cost of transportation, whethér mcorporated or
consumed; J |
4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Design-
Builder or others;
5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or s1m1|ar taxes related to
the Work; and
6 Additional costs of supervision and field office personnel directly attr 1butable, to the change

%
.| |a

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletwn er change that results in
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the Qe31gn -Builder’s

compensation, shall be actual net cost. When both additions and credits covering related W011< or substitutions are
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with
respect to that change. | 1
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§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will
make an interim determination in the Owner’s reasonable and good faith judgment for purposes of certification for
payment for those costs deemed to be reasonably justified. Fhe-Owner’s-interim-determination-of costshatl-adjust
%he—@e&&aet%amve{—fﬁmmﬁeﬁeetmen—e. ; 2 . ﬁme—Despn—B&HdﬂMHendmem—theﬁDes#m-&W o € _ B & . eﬂsaﬂenﬂﬁ

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the ad_] stments in the Contract
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Des1gn~BulIder s compensation
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shail be effect1ve

immediately and the Owner and Design-Builder shall execute a Change Order. Change Ordels may beissued for all
or any part of a Change Directive. {l

i
i

ARTICLE7 OWNER’S RESPONSIBILITIES
§ 7.1 General
§ 7.1.1 The Owner shall designate in writing a representative who shall have express authorn;y to bind the Owner

with respect to all Project matters requiring the Owner’s approval or authorization. o
? i g‘

§
|
|

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design—Bullder s schedule
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days aft61|' recelpt of a written
request, information necessary and relevant for the Design-Builder to evaluate, give notice of or enforce mechanic’s
lien rights. Such information shall include a correct statement of the record legal title to the property on whlch the
Project is located, usually referred to as the site, and the Owner’s interest therein. | =

§ 7.2 Information and Services Required of the Owner

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with
reasonable promptness. ’

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build
Documents to be provided by the Design-Builder, the results and reports of prior tests, mspectmns'il)r investigations
conducted for the Project involving structural or mechanical systems; chemical, air and water po]lutmn hazardous
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal
description of the site under the Owner’s control.

4
(z
rs
1

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authonzatlous or ‘entltlemems
regarding site utilization where essential to the execution of the Project. f f

mspectlons
§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under‘thls Agreement,
shall be furnished at the Owner's expense, and except as otherwise specifically provided in tlus Agleement or
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe perfm mance of

' the Work. [ .\
§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work 01 non conformlty with
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Desugn -Builder.

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in wutjng that the
Owner provide reasonable evidence that the Owner has made financial arrangements to fulﬁli the Owner ]
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereaﬁer the Design-Builder
may only request such evidence if (1) the Owner fails to make payments to the Demgn—Buﬂder as the Design-Build
Documents require; (2) a change in the Work materially changes the Contract Sum; or (3) the Design-Builder
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identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due. The Owner
shall furnish such evidence as a condition precedent to commencement or continuation of the Work or the portion of
the Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not materially vary
such financial arrangements without prior notice to the Design-Builder.

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or

retained by the Design-Builder.

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Buildér, the Owner shall, upon
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation
of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services required. Such
services may include, but are not limited to, test bormgs test pits, determinations of soil beal ing values, percolation
tests, evaluations of hazardous materials, ground cotrosion and resistivity tests, and necessary operations for
anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants-shall include
preparation and submission of all appropriate reports and professional recommendations.

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B.

§ 7.3 Submittals
§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Rev1ew of Submittals is
not conducted for the purpose of determining the accuracy and completeness of other details, 'such as dimensions
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the
1espon51b1hty of the Design-Builder as required by the Design-Build Documents. The Owner’s action’will be taken
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submlttal
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to/permit adequate
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obhgauons under

Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety plecautmns or, unless
otherwise spec1ﬁcally stated by the Owner, of any construction means, methods, techniques, sequences or
procedures, The Owner’s approval of a specific item shall not indicate approval of an assembly cﬂwhlch the item is

a component,

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner shall noufy the Design-
Builder of any non-conformance with the Design-Build Documents the Owner discovers. 1
§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part/ of the Owner to make
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge
of, nor be responsible for, the construction means, methods, techniques, sequences or procedm es 01 for the safety
precautions and programs in connection with the Work, because these are solely the Desngn«‘Buﬂder s rights and
responsibilities under the Design-Build Documents. 1]

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wol[i'k in'aceordance with
the requirements of the Design-Build Documents. The Owner shall not have control over or|charge of, and will not
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or
employees, or any other persons or entities performing portions of the Work for the Design—Builder.

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents The Owner
shall have authority to require inspection or testing of the Work in accordance with Section 15. 5.2, Whether or not
such Work is fabricated, installed or completed However, neither this authority of the Owne1 nor a declsmn made in
good faith either to exercise or not to exercise such authority shall give rise to a duty or 1espon51b1hty cf the Owner
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppilers thelr agents or
employees, or other persons or entities performing portions of the Work. 1 |

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the
date of final completion in accordance with Section 9.10.
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§ 7.8 Owner’s Right to Stop Work
If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof,
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person
or entity, except to the extent required by Section 5.13.1.3.

§ 7.9 Owner’s Right to Carry Out the Work {
If the Design-Builder defaults or neglects to carry out the Work in accordance with the Des1gn-Bn1ld Documents
and fails within a ten-day period after receipt of written notice from the Owner to commence and-continue
correction of such default or neglect with diligence and promptness, the Owner may, without Ple_]udlCB to other
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued
deducting from payments then or thereafter due the Design-Builder the reasonable cost of co Tecting such
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cove such amounts, the

Design-Builder shall pay the difference to the Owner.

ARTICLE 8 TIME
§ 8.1 Progress and Completion i
§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. gBy esecutmg the

Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable pérlod for performing

the Work, | |! !

I

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the W_oi'!k prior to the
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract.
a2
§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substant1a1
Completion within the Contract Time. Yy Iil
§ 8.2 Delays and Extensions of Time [ | |
§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Wm k! bv an act or
neglect of the Owner, all departments., boards, commissions, elected and non-elected officials of. the. Owner,
including the Town of Canton Building Committee, or of an employee of either, ot of a separate contmctm
employed by the Owner, or if and to the extent caused by the negligence of the Owner; or by changes e:deled in the
Work pursuant to Article A.7: or by delays associated with the delivery of materials ordered by the On ner for which
the Design-Builder is not responsible and which impact the critical path of the construction schedule ‘or acts of God
(such as tornado, hurricane, flood. etc.), or unusual delays by relevant governmental author 1ties in performing
inspections and/or issuing governmental approvals which are a condition precedent to the i 1ssuanca of a certificate of
occupancy (temporary or permanent) or failure or unusual delay by any local utility (i.e., electr lO_l"y water, sewer)
providing services to the Project that impact the critical path of the construction schedule oris necessary to obtain a
certificate of occupancy (temporary or permanent), then the Contract Time shall be extended by Change Order or
Constructive Change Directive for such reasonable time as the Owner may determine and the con struction schedule
shall be revised accordingly. In order for the Design-Builder to obtain an extension of time. | the- Destnn Builder
must prove to the Owner that the cause of the delay will extend the critical path of the eonstj.uchon schedu]e leading
to the occupancy or use of the Project. Such extensions of Contract Time shall apply only to delays for which the
Design-Builder has no responsibility. If a delay is attributable to both the Design-Builder and the Owner (including

parties f01 which each is resnon31ble) then entltlement to an extensmn of Contract Time shall apply

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. |
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§ 8.2.3 Notwithstanding anything to the contrary in the Design-Build Documents, an extension of Contract Time, to
the extent permitted herein, shall be the sole remedy of the Design-Builder for any (1) delay in the start, prosecution,
or completion of the Work. (2) hindrance or obstruction in the performance of the Work, (3) loss of productivity, or
(4) other similar claims, whether or not such claims are foreseeable, contemplated, or uncontemplated. In no event
is the Design-Builder entitled to any compensation or recovery of any damages, in connection with any claim,
includine without limitation, consequential damages. lost opportunity costs, impact damages or other similar
remuneration. The Owner’s exercise of any of its rights or remedies under the Design—Build Documents, including
without limitation, ordering changes in the Work, or directing the suspension, rescheduling 61 correction of the
Work, regardless of the extent or frequency of the Owner’s exercise of such rights or remed gs, are not to be
construed as active interference with the Design-Builder’s performance of the Work.%ée:ﬁe&%%dees—net

i

i

ARTICLE9 PAYMENT APPLICATIONS AND PROJECT COMPLETION

§ 9.1 Contract Sum
The Contract Sum is stated in the Design-Build Amendment. i

§ 9.2 Schedule of Values
Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the De31gn =Builder, prior to

the first Application for Payment after execution of the Design-Build Amendment shall submtt the Owner a
schedule of values allocating the entire Contract Sum to the various portions of the Work and pr epa1 ed in such form
and supported by such data to substantiate its accuracy as the Owner may require. This schedule unless objected to

by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payn{ent
11

| |

§ 9.3 Applications for Payment
§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to
the Owner an itemized Application for Payment for completed portions of the Work in accordance w1th the schedule
of values. The application shall be notarized, if required, and supported by data substantiating the Desxgn—Bu]lder s
right to payment as the Owner may require, such as copies of requisitions from the Architect, Consultants,
Contractors, and material suppliers, and shall reflect retainage if provided for in the Des1gn-Build Documents

¥
i
|

§9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of
changes in the Work that have been properly authorized by Change Directives, or by interim’ detemtmatlons of the

Owner, but not yet included in Change Orders.

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for. Whlch the
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or
entities providing services or work for the Design-Builder, unless such Work has been performed by bthers whom

the Design-Builder intends to pay.

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made fm sefvlces provided as
well as materials and equipment delivered and suitably stored at the site for subsequent mcotporatlon in the Work. If
approved in advance by the Owner, payment may similarly be made for materials and eqmpnient suitably stored off
the site at a location agreed upon in writing. Payment for materials and equipment stored on| or oﬂ"l' the site shall be
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owne1 to ‘establish the
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. .

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an

Application for Payment will pass to the Owner no later than the time of payment. The Demgn-Bmlde\r further

warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been \
previously issued and payments received from the Owner shall, to the best of the Demgn—Bullder s knbwledge ‘
information and belief, be free and clear of liens, claims, security interests or encumbrances m favor ?f the Design-

Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entltled {0 make a claim

by reason of having provided labor, materials and equipment relating to the Work. Plowded that the |Owner shall

have paid the Desien-Builder all amounts properly due and owing under the Design-Build D(tcumentSJ the Design-

Buider shall defend, indemnify and hold the Owner and all departments, boards, commlssmﬁs elected land non-

elected officials of the Owner, including the Town of Canton Building Committee, harmless from any liens, claims,

security interests or encumbrances filed by the Design-Builder, any Subcontractor, Sub-subcontractor, Design
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Profesesional or anyone claiming by, through or under them. As a condition of Payment, the Design-Builder shall
provide a fully executed waiver with respect to all Work for which payment has been made by the Owner through
the previous Application for Payment.

§ 9.3.4 The Design-Builder agrees that it shall take whatever action is reasonably necessary to remove or discharge
any lien, claim, security interest or encumbrance placed on the Project in favor of any Subcontractor, material
supplier, or other person or entity making a claim by reason of having provided labor, materials and equipment
related to the Work for which the Design-Builder is responsible, including without llmltanon | discharging by
substitution of a bond. The Design-Builder agrees that it shall take such action within twentvu (20) days of written
receipt of notice and evidence of such lien, claim, security interest or encumbrance from the"()wnel.

1
Ik

§ 9.4 Certificates for Payment f

The Owner shall, within seven days after receipt of the Design-Builder’s Application for Payment issue to the
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in
Section 9.5.1. The Owner shall, in all events, pay approved amounts in the Deign-Builder’s Application for Payment

pursuant to the terms of this Agreement. i;
§ 9.5 Decisions to Withhold Certification i ||
§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reason ably necessary to
protect the Owner due to the Owner’s determination that the Work has not progressed to the, pomtz indicated in the
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance w1th the Design-Build
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence;, inay nullify
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the

Owner from loss for which the Design-Builder is responsible because of

A defective Work, including design and construction, not remedied; /Al |

.2 third party claims filed or reasonable evidence indicating probable filing of such elanns unless
security acceptable to the Owner is provided by the Design-Builder; l} “ 11

3 failure of the Des1gn -Builder to make payments properly to the Architect, Consultants Contractors or
others, for services, labor, materials or equipment;

4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;

.5 damage to the Owner or a separate contractor;

6 reasonable evidence that the Work will not be completed within the Contract Time, and that the
unpaid balance would not be adequate to cover actual or liquidated damages for tl*}re anticipated delay;
or f WA

.7 repeated failure to carry out the Work in accordance with the Design-Build rout;n'ents

oYy
i y

§ 9.5.2 When the above reasons for withholding certification are removed, certification will Be made for amounts
previously withheld. 1

| l:’
§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may; a ‘1ts sole option,
issue joint checks to the Design-Builder and to the Architect or any Consultants Contractor, material or equipment
suppliers, or other persons or entities providing services or work for the Desrgn—Bmlder to whom the Design-Builder
failed to make payment for Work properly performed or material or equipment suitably delivered.

§ 9.6 Progress Payments \
§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make paymentun the manner and

18

within the time provided in the Design-Build Documents. [ é |
1 ‘E
§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Confractor, and other person{ or entlty providing
services or work for the Design-Builder no later than the time period required by applicable | llaw but i rn no event
more than seven days after receipt of payment from the Owner the amount to which the Arclnteet Consultant
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflectmg
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed

by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate
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agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. The
Owner shall not have responsibility for payments to the Architect, each design professional and other consultants
retained directly by the Design-Builder.

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other
person or entity providing services or work for the Design-Builder, information regarding percentages of completion
or amounts applied for by the Design-Builder and action taken thereon by the Owner on acc:o;unt of portions of the
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the
Design-Builder. The Owner shall not have responsibility for payments to the Contractor, Sub-Contl actors, suppliers
or other contractors retained directly by the Design-Builder.

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the De51gn -Builder has
properly paid the Architect, Consultants, Contractors, or other person or entity providing serv1ces or work for the
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If the Design-Builder fails to
furnish such evidence within seven days, the Owner shall have the right to contact the Architect, Consultants, and
Contractors to ascertain whether they have been properly paid. The Owner shall have no obhgatmn to pay or to see
to the payment of money to a Architect, design professional or other consultants retained directly by the Design-
Builder or to a Consultant Sub-Consultant, Supplier or Contractor retained directly by the Desmn—Bqum%

§ 9.6.5 Design-Builder payments to matetial and equipment suppliers shall be treated in a mannet mmllar to that
provided in Sections 9.6.2, 9.6.3 and 9.6.4.

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Pr ojéz:ct by the
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents

§ 9.6.7 Unless the Design-Builder provides the Owner with a payment bond in the full penal sym of the Contract
Sum, payments received by the Design-Builder for Work properly performed by the Architect, Consultants,
Contractors and other person or entity providing services or work for the Design-Builder, sha!I be peld by the
Design-Builder for the Architect and those Consultants, Contractors, or other person or entity- prowdmg services or
work for the Design-Builder, for which payment was made by the Owner. Nothing contained herein shall require
money to be placed in a separate account and not commingled with money of the Design-Builder, shall create any
fiduciary liability or tort liability on the part of the Design-Builder for breach of trust or shall entitle any person or
entity to an award of punitive damages against the Design-Builder for breach of the requirements of this provision.

|

§ 9.7 Failure of Payment [\ /
If the Owner does not issue a Certificate for Payment, through no fault of the Design- -Buildet, w1t_ n the time
required by the Design-Build Documents, then the Design-Builder may, upon seven addition al d@ys written notice
to the Owner, stop the Work until payment of the amount owing has been received. The Contracij Time shall be
extended approprlately and the Contract Sum shall be increased by the amount of the Design —Bulldet s reasonable
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents

i
§ 9.8 Substantial Completion |
§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or deSIgnated portlon thereof
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can oceupy or utilize the
Work for its intended use. The date of Substantial Completion is the date certified by the Ownel in accordance with

this Section 9.8. .:, A

4

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owher agrees | to accept
separately, is substantially complete, the Design-Builder shall prepare and submit to the Ownh a cornprehenswe list
of items to be completed or corrected prior to final payment. Failure to include an item on sqch list does not alter the
responsibility of the Design-Builder to complete all Work in accordance with the Design- BLil]d Docu{nents

I

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determme whether the Work
or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether or not
included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build
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Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection
by the Owner to determine Substantial Completion.

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and Design-
Builder shall discuss and then determine the parties’ obligations to obtain and maintain plopelty insurance following
issuance of the Certificate of Substantial Completion.

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design- -Builder will prepare for
the Owner’s signature a Certificate of Substantial Completion that shall, upon the Owner’s mgnature estabhsh the
date of Substantial Completion; establish responsibilities of the Owner and Design-Builder for securlty,
maintenance, heat, utilities, damage to the Work and insurance; and fix the time within whloh the Design-Builder
shall finish all items on the list accompanying the Certificate. Warranties required by the Demgn Build Documents
shall commence on the date of Substantial Completion of the Work or designated portion thereof unless otherwise
provided in the Certificate of Substantial Completion. s

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, gmd consent of surety,
if any, the Owner shall make payment of retainage applymg to the Work or designated portlop t]}eleof Payment
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the DGSlgn-Blllld
Documents.

§ 9.9 Partial Occupancy or Use ‘
§9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the
portion is substantially complete, provided the Owner and Design-Builder have accepted in wntm ithe
responsibilities assigned to each of them for payments, retainage, if any, security, mamtenance, ‘heat, utilities,
damage to the Work and insurance, and have agreed in writing concerning the period for coxlrectmh of the Work and
commencement of warranties required by the Design-Build Documents. When the Demgn—Bmldel considers a
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably. withheld. The
stage of the progress of the Work shall be determined by written agreement between the Owner and Des1gn -Builder.

I
§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall Jomt]y mspect the
area to be occupied or portion of the Work to be used in order to determine and record the cond:tlon of the Work.

I /

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work';shal] not

constitute acceptance of Work not complying with the requirements of the Design-Build Documents
|.

§ 9.10 Final Completion and Final Payment i |
§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final 1nspect10n and
acceptance and upon receipt of a final Application for Payment, the Owner will promptly mgk_@ such n{spection

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed,
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment.

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Demgn -Builder
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness
connected with the Work, for which the Owner or the Owner’s property might be resp0n51ble or encumberad (less
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate ev1dencmg that insurance
required by the Design-Build Documents to remain in force after final payment is currently In effect, (3) a written
statement that the Design-Builder knows of no substantial reason that the insurance will not be reneW’able to cover
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment (S)I as-
constructed record copy of the Construction Documents marked to indicate field changes and selections made during
construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) if
required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases
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and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens,
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be
compelled to pay in discharging such liens, claims, security interests, or encumbrances, melndmg all costs and

reasonable attorneys’ fees. i

|
§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially de'alayed through no fault

of the Design-Builder or by issuance of Change Orders affecting final completion, the Owne1 shall;-upon application
by the Design-Builder, and without terminating the Contract, make payment of the balance QIue for that portion of
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and

conditions governing final payment, except that it shall not constitute a waiver of claims. f

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner exceptt ose arising from
1 liens, Claims, security interests or encumbrances arising out of the Contract and unlsetﬁed
.2 failure of the Work to comply with the requirements of the Design-Build Documents or
3 terms of special warranties required by the Design-Build Documents. 1 i !
| I i
§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-
Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time of final

Application for Payment.

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 7

§ 10.1 Safety Precautions and Programs /2 |

The De51gn -Builder shall be responsible for initiating, maintaining and supervising all safety precautions and
programs in connection with the performance of the Contract. | l

§ 10.2 Safety of Persons and Property |
§10.2.1 The Des1gn -Builder shall be responsible for precautions for the safety of, and reasonable ptotecnon to
prevent damage, injury or loss to |
. employees on the Work and other persons who may be affected thereby; *'
2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the
site, under care, custody or control of the Design-Builder or the Architect, Consultants lor
Contractors, or other person or entity providing services or work for the DeSIgn-Bmlder and
3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements
roadways, or structures and utilities not designated for removal, relocation or| replacement in the
course of construction. i 5i
§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws statutes jordinances,
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or
their protection from damage, injury or loss.

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions:and
performance of the Contract, reasonable safeguards for safety and protection, including postmg danger signs and
other warnings against hazards, promulgating safety regulations, and notify owners and users of ad]aoent sites and
utilities of the safeguards and protections. |,‘ | | ‘E

I | E
§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or um.l3ual methods are
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and oauj} on such actmtles
under supervision of properly qualified personnel.

§10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and
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10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14.

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site,
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s sui)erintendent unless
otherwise designated by the Design-Builder in writing to the Owner. 1

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be ]oaded soasto cause damage
or create an unsafe condition. |

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injut‘i{ or damage to person or
property because of an act or omission of the other, or of others for whose acts such party is'legally responsible,
written notice of the injury or damage, whether or not insured, shall be given to the other party within a reasonable
time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enahle the other party to

investigate the matter. 11

il

i

| |
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| B

H |
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§ 10.3 Hazardous Materials !
§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the, Demgn-Buﬂd
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material ‘'or substance not
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in
writing. /

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the serwces of a licensed
laboratory to verify the presence or absence of the material or substance reported by the Des1gn—Bu11der and, in the
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise
required by the Design-Build Documents, the Owner shall furnish in writing to the Design- Bullder the names and
qualifications of persons or entities who are to perform tests verifying the presence or absence of such Jmaterial or
substance or who are to perform the task of removal or safe containment of such material or substance, The Design-
Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable
objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or
entity proposed by the Owner, the Owner shall propose another to whom the Des1gn-Bu1lder has no’ ‘reasonable
objection. When the material or substance has been rendered harmless, Work in the affected area shall resume upon
written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be extended
appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’ s reasonabie additional
costs of shut-down, delay and start-up. |

and expenses, mcludmg but not limited to attorneys’ fees, arising out of or resulting from pe1 formance of the Work
in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described in
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is attributable
to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible propelty (other than the Work
itself), except to the extent that such damage, loss or expense is due to the fault or neghgencfe of the party seeking

indemnity. | { |
1 ; |

1
§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substanefls the Des‘lgn-Bullder
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Des1gn -Builder’s
fault or negligence in the use and handling of such materials or substances. : [
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§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense
are due to the Owner’s fault or negligence.

§10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government
agency for the cost of remediation of a hazardous material or substance solely by reason of per forming Work as
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense
thereby incurred.

§ 10.4 Emergencies
In an emergency affecting safety of persons or property, the Design-Builder shall act, at the DeSIgn—Btillder S
discretion, to prevent threatened damage, injury or loss.

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK
§ 11.1 Uncovering of Work

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the
Work has been performed in accordance with the Design-Build Documents. If such Work i is|in accordance with the
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents the costs of
uncovering and correcting the Work shall be at the Design-Builder’s expense and the DeSIgn-Bulldel shall not be
entitled to a change in the Contract Time unless the condition was caused by the Owner or a sepal'ate confractor in
which event the Owner shall be responsible for payment of such costs and the Confract T]me will be- adjusted as

appropriate.

§ 11.2 Correction of Work

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work I‘e_}ected by the

Owaner or failing to conform to the requirements of the Design-Build Documents, whether dlscovered before or after

Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting euch rejected

Work, including additional testing and inspections, the cost of uncovering and replacement, and'compensation for -
any design consultant employed by the Owner whose expenses and compensation were made necessau y thereby, !
shall be at the Design-Builder’s expense. -

§ 11.2.2 After Substantial Completion

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one year aftenthe date of
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties
established under Section 9.9.1, or by terms of an applicable special warranty required by the Des1gn—Bu1]d
Documents, any of the Work is found not to be in accordance with the requirements of the De51gn Bull

Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so
unless the Owner has previously given the Design-Builder a written acceptance of such condltlon ‘The Owner shall
give such notice promptly after discovery of the condition. During the one-year period for c?trectlon of the Work, if
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make] the correction, the
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty. If
the Design-Builder fails to correct nonconformmg Work within a reasonable time during that ‘period aﬁer receipt of
notice from the Owner, the Owner may correct it in accordance with Section 7.9. | |

§ 11.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first
performed after Substantial Completion by the period of time between Substantial Completlon and the actual
completion of that portion of the Work. j

§ 11.2.2.3 The one-year period for correction of Work shall not be extended by corrective Wotk perfo
Design-Builder pursuant to this Section 11.2. I ||

11
R

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordanc‘e} with the
requirements of the Design-Build Documents and are neither corrected by the Design- Bulldet nor accepted by the

Owner. ‘\
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§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or
removal of Work that is not in accordance with the requirements of the Design-Build Documents.

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one-year period
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to
correct the Work, and has no relationship to the time within which the obligation to comply w1th the Design-Build
Documents may be sought to be enforced, nor to the time within which proceedings may be| commenced to establish
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than speclf' cally to correct the
Work. i
s%

§ 11.3 Acceptance of Nonconforming Work i
If the Owner prefers to accept Work that is not in accordance with the requirements of the Demgn -Build Documents,
the Owner may do so instead of requiring its removal and correction, in which case the Contlact Sum will be
reduced as appropriate and equitable. Such adjustment shall be effected whether or not fi nal'payment has been

made.

ARTICLE 12 COPYRIGHTS AND LICENSES i
§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contrag ors and any other
person or entity providing services or work for any of them, shall be deemed the authors and owne1 s of their
respective Instruments of Service, including the Drawings and Specifications, and shall reta n-all common law,
statutory and other reserved ughts including copyrights. Submission or distribution of Instruments of Se1 vice to
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants and
Contractors, and any other person or entity providing services or work for any of them. |

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other
information, the transmitting party is the copyright owner of such information or has pemusslon ﬁ‘om the copyright

owner to transmit such information for its use on the Project. 18 J ‘1

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, urevoéab]e and non-
exclusive license to use the Instruments of Service solely and exclusively for purposes of constructmg, using,
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations,
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this
section permits the Owner to authorize its consultants and separate contractors to reproduce apphcable portions of
the Instruments of Service solely and exclusively for use in performing services or construction forthe Project. If the
Design-Builder rightfully terminates this Agreement for cause as provided in Section 13.1. 4350' 13.2.1 the license
granted in this Section 12.3 shall terminate. i /
F
§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants and Contractors,
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12 The Design-Builder’s
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, m \ the event this
Agreement is terminated for any reason other than the default of the Owner or in the event the Demgn-Buﬂder s
Architect, Consultants, or Contractors terminate their agreements with the Design-Builder for cause, to obtain a
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using,
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect,
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor wﬂ:h the Owner’s
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and
expenses, including the cost of defense, related to claims and causes of action asserted by any third petson or entity
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Serlwce

| 1
§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s wr 1tten authorlzatlon or uses
the Instruments of Service without retaining the authors of the Instruments of Service, the 0wne1 releases the
Design-Builder, Architect, Consultants, Contractors and any other person or entity pr ov1d1ng services or work for
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to the extent
permitted by law, further agrees to indemnify and hold harmless the Design-Builder, Architect, Consultants,
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Contractors and any other person or entity providing services or work for any of them, from all costs and expenses,
including the cost of defense, related to claims and causes of action asserted by any third person or entity to the
extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service under this
Section 12.3.2. The terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for
cause under Sections 13.1.4 or 13.2.2.

ARTICLE13 TERMINATION OR SUSPENSION _
§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 1
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execut (:):n of the Design-Build
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and
cause for termination or, at the Design-Builder’s option, cause for suspension of performanee‘;of services under this
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall
have no liability to the Owner for delay or damage caused by the suspension of the Work. B ,fore resuming the
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses in curred in the
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensa ion for, and time to
complete, the remaining Work shall be equitably adjusted. |

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the ka!perfon‘ned prior to
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses
incurred in the interruption and resumption of the Design-Builder’s Work. The Design- Bullder s .compensation for,
and time to complete, the remaining Work shall be equitably adjusted. 1 E ;
§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the | %fault of the
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written
notice. , "
§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other
party fail substantially to perform in accordance with the terms of this Agreement through no faulﬁ of the party
initiating the termination. (/|| [l

RS |l
§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notlce to the Design-
Builder for the Owner’s convenience and without cause. ;

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be éorﬁlpensated for
Work performed prior to termination, together with Reimbursable Expenses then due and any other expenses
directly attributable to termination for which the Design-Builder is not otherwise compensated. In no’event shall the
Design-Builder’s compensation under this Section 13.1.6 be greater than the compensatlon set fmth in 'Section 2.1.

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment
§ 13.2.1 Termination by the Design-Builder |

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a per;od of 30 consecutive days
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or theu agents or
employees, or any other persons or entities performing portions of the Work under direct or md;rect contract with
the Design-Builder, for any of the following reasons: i |

A Issuance of an order of a court or other public authority having jurisdiction that requires all Work to
be stopped;

.2 Anact of government, such as a declaration of national emergency that reqmres all Work to be
stopped;

.3 Because the Owner has not issued a Certificate for Payment and has not netlﬁed the D651gn -Builder
of the reason for withholding certification as provided in Section 9.5.1, or becquse the|Owner has not
made payment on a Certificate for Payment within the time stated in the Desigh-Build Documents; or

4 The Owner has failed to furnish to the Design-Builder promptly, upon the De51gn-Bu11der s request,

reasonable evidence as required by Section 7.2.7. 1

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the DEsign-Buiff(ier, the
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or
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interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is
less.

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven

days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed,

including reasonable overhead and ploﬁt—eesmﬂamd—mease&eﬁsuehﬁﬂmm—aﬂd—damages on the Work
actually completed and accepted by the Owner. and costs incurred by reason of such temnnatlon In no event shall

the Design-Builder be entitled to anticipated overhead and profit on Work not performed as of the date of the
termination.- | z'

§13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Demgn -Builder or
any other persons or entities performing portions of the Work under contract with the Demgn-eBuﬂder because the
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to
matters important to the progress of the Work, the Design-Builder may, upon seven addltlonal days’ written notice
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3.

§ 13.2.2 Termination by the Owner For Cause
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder
A fails to submit the Proposal by the date required by this Agreement, or if no date
reasonable time consistent with the date of Substantial Completion;
2 repeatedly-refuses or fails to supply an Architect, or enough properly skilled Consu]tants
Contractors, or workers or proper materials;
.3 fails to make payment to the Architect, Consultants, or Contractors for serv1ces mater 1als or labor in
accordance with their respective agreements with the Design-Builder;

xindicated, within a

}

4 repeatedly-disregards applicable laws, statutes, ordinances, codes, rules and regulations; or lawful
orders of a public authority; |

5 becomes insolvent or makes an assignment for the benefit of creditors: w4l

6 has a voluntary or involuntary petition in bankruptcy filed by or against the DeSIQJFBUIIdEI

.7 has a receiver or receivers appointed to take charge of the property or affairs of the Design-Builder:

.8 fails to proceed with and perform Work when and as directed by the Owner; | ; !

9 sublets, assigns, transfers, conveys or otherwise disposes of the Agreement other thaﬂ as herein

specified: -or
105 is otherwise guilty of substantial breach of a provision of the Design-Build Documents

§13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or 1emedles of
the Owner and afier giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ wutten notice,
terminate employment of the Design-Builder and may, subject to any prior rights of the surety, .
A Exclude the Design-Builder from the site and take possession of all materials, equlpment tools, and
construction equipment and machinery thereon owned by the DeSIgn—Buﬂder, | T i
2 Accept assignment of the Architect, Consultant and Contractor agreements pﬁrsuant to
Section 3.1.15; and | P ='
.3 Finish the Work by whatever reasonable method the Owner may deem expedlent 4Upon written
request of the Design-Builder, the Owner shall furnish to the Design- Bu1ldel a ‘detailed accountmg of

the costs incurred by the Owner in finishing the Work. | |

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the Design-
Builder shall not be entitled to receive further payment until the Work is finished. y J

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work andiothel damages incurred
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs | and damages
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obhgatlon for such
payments shall survive termination of the Contract. M
| |
§ 13.2.3 Suspension by the Owner for Convenience { ; :
§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or mterrupt the
Work in whole or in part for such period of time as the Owner may determine.
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§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include
profit. No adjustment shall be made to the extent
A that performance is, was or would have been so suspended, delayed or interrupted by another cause
for which the Design-Builder is responsible; or
.2 that an equitable adjustment is made or denied under another provision of the Contract.

§ 13.2.4 Termination by the Owner for Convenience i
§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.
§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Ownel s convemence the

Design-Builder shall |
.1 cease operations as directed by the Owner in the notice; | |
.2 take actions necessary, or that the Owner may direct, for the protection and pi'eservatmn of the Work;
and, ‘
3 except for Work directed to be performed prior to the effective date of termmatlon stated in the
notice, terminate all existing Project agreements, including agreements with the Architect,
Consultants, Contractors, and purchase orders, and enter into no further Proj ect agreements and
purchase orders. | ;5 | h
§ 13.2.4.3 In the event of termination for the Owner’s convenience prior to commencement of constructlon the
Design-Builder shall be entitled to receive payment for design services performed, costs incuired bv reason of such
termination and reasonable overhead and profit on design services actually completed and aCLepled by the Owner.
In no event shall the Design-Builder be entitled to anticipated to overhead and profit on design services or Work not

performed.

§ 13.2.4.4 In case of termination for the Owner’s convenience after commencement of construction/the Design-
Builder shall be entitled to receive payment for Work executed and costs incurred by reason of such.termination,
along with reasonable overhead and profit on the Work actually executed and accepted by the. Ownei In no event

shall the Design-Builder be entitled to anticipated overhead and profit on Work not performed. ; I
Wmm%mmmﬁ%%ﬂ%b&mwaﬁm :
M@W{@Wﬁ&%&mmﬂﬁmm

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION o
§14.1 Claims
§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter,of: rlght’ payment of
money, or other relief with respect to the terms of the Contract. The term “Claim” also 1nc1udes otheér dlsputes and
matters in question between the Owner and Design-Builder arising out of or relating to the Con / "The term
“Claim” specifically excludes a demand or assertion by the Design-Builder for an admstment of | hg: Design-Build
Contract Sum or payment of money for delays or impacts in the commencement or progress|of the Work as defined
in Article 8.2. The responsibility to substantiate Claims shall rest with the party making the| Clam;l.
i |
§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action,
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to|the Contract
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time
period specified by applicable law, but in any case not more than 10 years after the date of Substantial Completion
of the Work. The Owner and Design-Builder waive all claims and causes of action not commenced in accordance
with this Section 14.1.2. » \

Ly |

§ 14.1.3 Notice of Claims | i

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Des;gn Bu1lde:r must be
initiated by written notice to the other party within 21 days after occurrence of the event glving rise té such Claim or
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whlchevel is llater

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or Des1gn-Bu11de1
that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written
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notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a
condition precedent to mediation in Section 14.2.1 shall not apply.

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in writing i
or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of the
Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents.

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an mmease in the Contract

Sum, written notice as provided herein shall be given before proceeding to execute the pomon of the Work that .
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangezmg life or property |
arising under Section 10.4.

i
:

§ 14.1.6 Claims for Additional Time
§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Tlme ‘written notice as
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of coslf. and of probable effect
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary.

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Clalm shall be
documented by data substantiating that weather conditions were abnormal for the period of tlm | éould not have
been reasonably anticipated, and had an adverse effect on the scheduled construction. 11

§ 14.1.7 Claims for Consequential Damages
The Design-Builder and Owner waive Claims against each other for consequential damagesmnsmg out of or relating
to this Contract. This mutual waiver includes -

A damages incurred by the Owner for rental expenses, for losses of use, mcome pmﬁt ﬂnancmg,
business and reputation, and for loss of management or employee productivity or of the}se; vices of
such persons; and !

.2 damages incurred by the Design-Builder for principal office expenses including thE compensatton of
personnel stationed there, for losses of financing, business and reputation, and f014110$s of profit
except anticipated profit arising directly from the Work. i i

This mutual waiver is applicable, without limitation, to all consequential damages due to elther parl;y s termination
in accordance with Article 13. Nothmg contained in this Section 14.1.7 shall be deemed to preclude.an award of
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents

|
I|

§ 14.2 Initial Decision J
§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sectlons 10.3 and
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unléss 30 days have

passed after the Claim has been initiated with no decision having been rendered. Unless othérwme mutually agreed

in writing, the Owner shall render the initial decision on Claims. | il ' I
| :: ; [

§14.2.2 Procedure i
§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall p1ov1de a written

response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereaﬁel the Owner |
shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing the -
Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. |

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner w1l] take one or

more of the following actions within ten days after receipt of the notice required under Sectlon 14.13! l (1) request
additional suppoﬁmg data, (2) render an initial decision rejecting the Claim in whole or in part 3) rendet an initial
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to 1cnder an mmal decision
because the Owner lacks sufficient information to evaluate the merits of the Claim.

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from
persons with special knowledge or expertise who may assist the Owner in rendering a dec1510n The retention of
such persons shall be at the Owner’s expense.
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§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1)
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part.

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any
change in the Contract Sum or Contract Time or both. The initial decision shall be final and bmdmg on the parties
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to bmdmg dispute
resolution. 1

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the té]i@ of Section 14.2.6.1.

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in wrltmg that the other party
file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue
binding dispute resolution proceedings with respect to the initial decision. 1
| | i
§14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obhgated to, notify the surety,
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Des1gn-Bullder s default, the
Owner may, but is not obligated to, notify the surety and request the surety’s assistance in reso]vmg the controversy.
T |
§14.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Clalm may proceed in
accordance with applicable law to comply with the lien notice or filing deadlines. i

§ 14.2.9 For any Claim, dispute or other matter in question arising out of or related to this Agreement.dnd not arising
out of, or relating to problems caused by the Owner or for which the Owner is responsible, the Owner and Design-
Builder will first attempt to resolve such Claim, dispute or other matter at the field level through dlSCllSSIOI‘lS

between the Owner’s representative and the Design-Builder’s representative. / |

§ 14.2.10 If such Claim, dispute or other matter in Section 14.2.9 cannot be resolved thlough‘the OWnel s
representative and the Design-Builder’s representative, the Owner’s senior-representative and. the Desmn—BunIdm 5
representative, upon such request of either party, shall meet as soon as conveniently possible, but inno case later
than thirty (30) days after such request is made. to attempt to resolve such Claim, dispute or other matter.

-
w,
Wi
f

§ 14.3 Mediation
§14.3.1 If after the senior lemesentatlves of the Ownel and the Desnm Builder deter mme that the Clauns dlsputes
or other matters in : e
Se%eﬂ&%LQMJrQ—S—mafd—M—l—?Sectlon 14 2 .9 cannot be 1esolved on terms satlsfactorv tolbothpartles the parties
shall submit the Claim, dispute or other matter to non-binding mediation. Such mediation, shall be subject to
mediation as a condition precedent to binding dispute resolution. 1. ;‘"

fl 1
§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation which, unless the paruesnjputually agree
otherwise, shall be administered by the American Arbitration Association in accordance with'its Construction
Industry Mediation Procedures in effect on the date of the Agreement. A request for medlatlon shall be made in
writing, delivered to the other party to the Contract, and filed with the person or entity administering the mediation.
The request may be made concurrently with the filing of binding dispute resolution proceedings but, in such event,
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by/ ag,reement of the
parties or court order. If an arbitration proceeding is stayed pursuant to this Section 14.3.2, the parties may
nonetheless proceed to the selection of the arbitrator(s) and agree upon a schedule for later proceedmgs

1 |

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The medlatlong‘shall be held in the

place where the Project is located, unless another location is mutually agreed upon. Agreemelglts reached in
mediation shall be enforceable as settlement agreements in any court having jurisdiction. |

|
i
i
|
L
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§ 14.4 ArbitrationLitigation
§ 14.4.1 If such Claim. dispute or other matter is Section 14.2.9 cannot be resolved through mediation, the method of

binding dispute tesolutlon shall be ]lttgatlon ina court of competent jur tsdlctlon theparties-have-seleeted-arbitratien

§ 14.4.4 Consolidation or Joinder

§ 14.4.4.1 Either party, at its sole discretion, may consolidate an arbitration conducted under this Agreement with any
other arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration
permits consolidation, (2) the arbitrations to be consolidated substantially involve common questtons ‘of law or fact,
and (3) the arbitrations employ materially similar procedural rules and methods for selecting arb;ttatm(s)

;. 7 1

§ 14.4.4.2 Either party, at its sole discretion, may include by joinder persons or entities substanttally involved in a
common question of law or fact whose presence is required if complete relief is to be accor ded in. ?ibltratlon
provided that the party sought to be joined consents in writing to such joinder. Consent to arbittation involving an
additional person or entity shall not constitute consent to arbitration of any claim, dispute or other matter in question

not described in the written consent. N .;

§ 14.4.4.3 The Owner and Design-Builder grant to any person or entity made a party to an arbjtration, conducted
under this Section 14.4, whether by joinder or consolidation, the same rights of joinder and consol;datlon as the

Owner and Design-Builder under this Agreement.

ARTICLE 15 MISCELLANEOUS PROVISIONS

§ 15.1 Governing Law

The Contract shall be governed by the law of the place where the Project is located-exeept-thatitthe-parties-have
on-Aet

t
celected-arbitration-as-the method-of bindinedisputereseolution—the Federal A vhitratio c
oo T o 1T LT B A woeTaTrT l_lull.l LI!.IUII 1%

SCICCTCO ottt o oo totr HIEHT T GlopaicTiooottin e

Seettortdl ! -

§ 15.2 Successors and Assigns
§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successofs, assigns and legal
1epresentatwes to the covenants agreements and obhgatlons contamed in the Des;gn—Bui]d Documents E—)ee—ept-as

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a Ien ler pr ov1dmg
construction financing for the Project, if the lender assumes the Owner’s rights and obhgatlons under the Design-
Build Documents. The Design-Builder shall execute all consents reasonably required to facthta’te such \assignment.
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates,

other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for ‘
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, ‘
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, ‘
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with ‘
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution.

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute cemf cates or consents ‘
that would require knowledge, services or responsibilities beyond the scope of their serv1ces \
§ 15.2.4 The Design-Builder shall not assign the Design-Build Contract without the written ddnsent of the Owner. ‘
Any such assisnment shall be null and void. The Owner may, without the Design-Builder's prior-written consent,

assign its rights hereunder, provided that such assignee agrees to comply with all applicable provisions of the

agreement and the Design-Builder is given written notice of such agreement signed by both Ihe Owner and the

assngn

§ 15.3 Written Notice ;

Written notice shall be deemed to have been duly served if delivered in person to the 1nd1v1dual to a member of the

firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or

certified mail or by courier service providing proof of delivery to, the last business address kn oan to the party

giving notice. 1RI
I

§ 15.4 Rights and Remedies 1
§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedles available
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed
or available by law. .

/1
§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty
afforded them under the Contract, nor shall such action or failure to act constitute approval of or, acquiescence ina

breach thereunder, except as may be specifically agreed in writing. /Al
i

§ 15.5 Tests and Inspections " '

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the, Demgn -Build

Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public

authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests; inspections and

approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropnate public

authority, and shall bear all related costs of tests, inspections and approvals. The Demgn—Bullder shall, glve the

Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for

such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not beconie reqmrements l

until after bids are received or negotiations concluded, and (2) tests, inspections or approvals wheLe building codes

or applicable laws or regulations prohibit the Owner from delegating their cost to the Desngn-Buﬂder

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspec i '1‘ approval not
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangemelntslfor such additional
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall ‘give;timely notice
to the Owner of when and where tests and inspections are to be made so that the Owner may be pr: esent for such
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense.

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2/feveal failure of the
portions of the Work to comply with requirements established by the Design-Build Documents all costs made
necessary by such failure shall be at the Design-Builder’s expense. {/ v
i; ‘I
§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise 1equued by the De51gn -Build
Documents, be secured by the Design-Builder and promptly delivered to the Owner. | 1

1
§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Demgn—Bulld Documents the
Owner will do so promptly and, where practicable, at the normal place of testing.
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§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid
unreasonable delay in the Work.

§ 15.6 Confidential Information

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party
shall keep the Confidential Information strictly confidential and shall not disclose it fo any othex person or entity
except as set forth in Section 15.6.1. 1

|

§15.6.1 A party receiving Confidential Information may disclose the Confidential Informatlon as-required by law or
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental
entity. A party receiving Confidential Information may also disclose the Confidential Informatién to its employees,
consultants or contractors in order to perform services or work solely and exclusively for the Pro_]ect provided those
employees, consultants and contractors are subject to the restrictions on the disclosure and u' ¢ of Confidential
Information as set forth in this Contract.

§15.7 Capitallzation A
Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of nu bered articles or

(3) the titles of other documents published by the American Institute of Architects.

§ 15.8 Interpretation {l
§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as “all” and
“any” and articles such as “the” and “an,” but the fact that a modifier or an article is absent from one statement and
appears in another is not intended to affect the interpretation of either statement.

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or
construction industry meanings are used in the Design-Build Documents in accordance with such recognized

meanings. /A

§ 15.9 No Damadges for Delay. In all events, the Design-Builder shall not have a separate Clann fo1 damaaes or costs
of any kind resulting from a delay in the Work as demonstrated by the Design-Builder’s schedule i)t‘critical path
activities, regardless of whether all or part of such delay may be in any way attributable to the acts the failure to act,
or the omissions of the Owner, all departments, boards, commissions, elected and non-elected officials of the
Owner, the Owner’s agents or representatives, or the Owner’s consultants, if any. The Desmn—Bulldel agrees that its
sole remedy for such delay shall be an extension of time, which may be granted or denied in '1ccordance with the
terms of this Agreement. The Design-Builder shall include a similar No Damages For Delay mowsmr in any
agreement that the Design-Builder executes with any Subcontractors, suppliers, design profesr,lomls of any other
persons or entities that the Design-Builder employs to perform the Work, and shall name the G)wner as third-party

*|¢ iV

beneficiary of such provision. o /
2 N

§ 15.10 Waiver of Impact Claims. In all events, the Design-Builder waives all kinds of impact ¢laims, including but
not limited to, efficiency, loss of productivity, trade stacking, disruption, re-sequencing, and the like. regardless of
whether all or part of such impact may be in any way attributable to the acts, the failure to act.-or the-omissions of
the Owner, all departments, boards, commissions, elected and non-elected officials of the Owner, the Qwner’s
agents or representatives, or the Owner’s consultants, if any. The Design-Builder shall include a similar Waiver of
Impact Claim provision in any agreement that the Design-Builder executes with any Subcontractors, suppliers,
desien professionals or any other persons or entities that the Design-Builder employs to per fmm the: ka and shall
name the Owner as third-party beneficiary of such provision.

§16-1HLiguidated Damages—

H
|

| |
§15.121 Any deviation from the Design-Build Contract Documents must be completely detalled inw 1tmg by the
Design-Builder and approved in writing by the Owner prior to the performance of said ka' ||
8§ 15.132 The Design-Builder agrees that all persons working on behalf of the Design-Builder shall obey the rules and
reculations established by the Owner and shall obey the reasonable directions of the Owner's employees. The
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Design-Builder shall be responsible for the acts and conduct of its employees, subcontractors, design professionals
and agents while on the Owner's premises. The Design-Builder shall take all necessary measures to prevent injury
and loss to persons and property located on the Owner's premises. The Design-Builder shall be responsible for all
damages to persons or property caused by the Design-Builder, its employees, subcontractors, design professionals
and agents. The Owner reserves the right to approve and /or reject any personnel assigned to any phase of the
Project for any reason the Owner deems appropriate in its sole discretion.

§ 15.143 If the Design-Build Contract entails any exposure to a regulated material, mciudmg‘ but not limited to,
asbestos or lead, the Design-Builder certifies that it and each of its subcontractors and their employees shall be
certified and trained under all OSHA and other relevant regulations for such Work. i

i
1

§15.154 Public funding. State, federal or other grant programs may fund some or the entire -;—‘:eaﬁ—'aetALreemem.
The Desion-Builder is advised that such funding programs may include contractual provisions binding on
contractors and which may, for example, require audits or certifications under oath that the Demgn Builder has not

been debarred, suspended or excluded from any publicly funded project or programs. i i
U

§ 15.165 No Discrimination.
§ 15.165.1. The Design-Builder is required to comply with all provisions of the Civil Rights Act of 1964, the Equal
Employment Opportunity Act of 1972, Executive Orders 11246, 11375, 11478, the 13", 14“’,Eand 15" Amendments
of the United States Constitution, Civil Rights Act of 1886, 1870, 1871, Equal Pay of 1963.sT|tl¢ VI and VII of the
1964 United States Civil Rights Act, Presidential Executive Orders 11246, amended by 11375, (nondiscrimination
under federal contracts), Act 1, Section 1 and 20 of the Connecticut Constitution, Governor GlﬂfS) s Executive
Order Number 1. Governor O’Neill’s Executive Order Number 9, the Connecticut Fair Practices Law, (Sec. 46a-60-
69) of the Connecticut General Statutes, Connecticut Code of Fair Practices (Sec. 46a-70-81), Deprivation of Civil
Rights (Sec. 46a-58(a)(d)), Public Accommodations Law (Sec. 46a-63-64), Discrimination against Criminal
Offenders (Sec. 46a-80). definition of blind (Sec. 46a-51(1)). definition of Physically Disabled (Sec. 46a-51(15),
definition of Mentally Retarded (Sec. 46a-51(13)). cooperation with the Commission on Human Rights and
Opportunities (Sec. 46a-77), Sexual Harassment (Sec. 46a-60(a)(8)). Connecticut Credit Discrimination Law
(360436 through 439), Title 1 of the State and the Local Fiscal Assistance Act of 1972.. l

i |
§ 15.165.2. Pursuant to section 4a-60 of the Connecticut General Statutes, the Deswn—Buﬂder ameé and warrants
that, in the performance of the Design-Build Contract, the Design-Builder will not discr iminate or cet mit
discrimination against any person or group of persons on the grounds of race, color, religious cteed.age, marital
status, national origin, ancestry, sex, mental retardation or physical disability. including, but not limited to,
blindness, unless it is shown by the Design-Builder that such disability prevents performance of the Work involved,
in any manner prohibited by the laws of the United States or the State of Connecticut. The Design- Blulde1 further
agrees (1) to take affirmative action to insure that applicants with job related qualifications are emnloyed and that
emplovees are treated when employed without regard to their race, color, religious creed, age man ital Status,
national origin, ancestry, sex, mental retardation, or physical disability, including, but not hmitedfto ‘blindness,
unless it is shown by such Design-Builder that such disability prevents performance of the wdnk ﬂhvolved (2) in all
solicitations or advertisements for employees placed by or on behalf of the Design-Builder, to stale that it is an
"affirmative action-equal opportunity employer” in accordance with regulations adopted by he Connecticut
Commission on Human Rights and Opportunities' (3) to provide each labor union or representatlbi of workers with
which such Design-Builder has a collective bargaining agreement or other contract or under standing-and each
vendor with which such Design-Builder has a contract or understanding. a notice to be provided by thé{ commission
advising the labor union or workers' representative of the contractor's commitments under this section. and to post
copies of the notice in conspicuous places available to employees and applicants for employment; (4) to comply
with each provision of section 4a-60 and section 46a-56, 46a-68e, and 46a-68f of the Connecticut General Statutes,
(5) to provide the Commission on Human Rights and Opportunities with such information 1eﬁuested Bv the
commission and permit access to pertinent books, records and accounts concerning the employment ptactices and
procedures of the contractor as related to the provisions of this section and section 46a-56 oﬁ the Conhéctlcut

5E

General Statutes. 1 1
1 I

. e . 2 ; {1

§ 15.165.3. The foregoing principles and requirements of Equal Opportunity and Affirmative! Actlon as incorporated
herein, will be incorporated into “Equal Opportunity- Non-Discrimination Clause™ to be inc uded-in-all bid
documents, purchase orders, leases and contracts executed by the Design-Builder or any contractor, subcontractor,
design professional or any entity acting on its behalf.

ATA Document AL41™ - 2014. Copyright @ 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA®
Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this ATIA® Document,
or any portion of it, may result in severe civil and eriminal penalties, and will be prosecuted to the maximum extent possible under the
law. This draft was produced by ATA software at 14:13:23 on 07/07/2014 under Order No.5977535740_1 which expires on 02/28/2015, and is not
for resale.

User Notes: Error! Unknown document property name.— (1987135297)

39




§ 15.165.4. In the event that this Desien-Build Contract is at or above the prevailing wage threshold as defined by

Connecticut law, section 31-53 of the Connecticut General Statutes, as amended, the Design-Builder shall include

the costs of such wages in the Design-Build Contract Price.

ARTICLE 16 SCOPE OF THE AGREEMENT

§ 16.1 This Agreement is comprised of the following documents listed below:
A AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder

2

3

4

5
completed, or the following:
«»

.6 Other:

Reguest for Proposa]s, dated Ap_rll 61, 2015, attached hereto %Exh&b&ﬂ

ATA Document A141™-2014, Exhibit C, Sustainable Projects, if completed |
AIA Document E203™-2013, Building Information Modeling and Digital Data-Exhibit, if

AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if execu ed
AIA Document A141™-2014, Exhibit B, Insurance and Bonds |

|

i
S |

B
1

I |
11
id Proposal, attached
|
f

1
1
H
|
i
!

This Agreement entered into as of the day and year first written above.

'4 ]
h

OWNER (Signature)

« e »

DESIGN-BUILDER (Signatur e)

(Printed name and title)

« »¢ » ;' /
(Printed name and title)

e —————
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Exh:Lb:Lt A

Design-Build Amendment

This Amendment is incorporated into the accompanying AIA Document A141T-2014,
Standard Form of Agreement Between Owner and Design-Builder dated the & » day of i

» in the year & » (the “Agreement”)
(In words, indicate day, month and year.)

for the following PROJECT:
(Name and location or address)

«Conversion of Town Owned Facilities fo Natural Gas
Town of East Hampton

20 East High Street

[East Hampton CT 06424Sample»
W

THE OWNER:
(Name, legal status and address)

«Town of East Hamptony« »
ir«20 East High Street»

«East Hampton, CT 06424—-»« »
« »

THE DESIGN-BUILDER:
(Name, legal status and address)

1w g »
€ »

The Owner and Design-Builder hereby amend the Agreement as follows.

TABLE OF ARTICLES
AA CONTRACT SUM

A2 CONTRACT TIME

A3 INFORMATION UPON WHICH AMENDMENT IS BASED

A4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS

A5 COST OF THE WORK

ARTICLE A1 CONTRACT SUM

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the
Design-Builder’s performance of the Contract after the execution of this Amendment.
The Contract Sum shall be one of the following and shall not include compensation the
Owner paid the Design-Builder for Work performed prior to execution of this

Amendment:

| ATIA Document Al4l™ -

2014

} 4
]
I
ADDITIONS AND DELETIONS:
The author of this document
35 added information
needed for its completion.
T e author may also have
rev1sed the text of the
original AIA standard form.
An Additions and Deletions
keport that notes added
1nformat10n as well as
rgv1510ns to the standard
form text is available from
the ahthor and should be
rev1eweds

i — S |

This document has important
legal cpnsequences
Consulfation with an
attorney is encouraged with
respect to its completion
or modiflcatlon

Consultatlon with an
attorney is also encouraged
with. respect to

professlo al licensing
requlremefts in the
jurisdiction where the
Project/is located.

0

ELECTRONIC COPYING of any
portion of this AIA® Document
to another electronic file is
prohibited and constitutes a
violation of copyright laws
as set forth in the footer of
this document.
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eck the appropriale Dox.
(Check th priate b
[i«_)}» ] Stipulated Sum, in accordance with Section A.1.2 below
[ « » ] Cost of the Work plus the Design-Builder’s Fee, in accordance with Section A.1.3 below

[ Q(X: ;»' 1 Cost of the Work plus the Design-Builder’s Fee with a Guaranteed Maximum Price, in
" accordance with Section A.1.4 below

(Based on the selection above, complete Section A.1.2, A.1.3 or A.1.4 below.)
§ A1.2 Stipulated Sum

§ A.1.2.1 The Stipulated Sum shall be « » ($ & »), subject to authorized adjustments as prowded in the Design-
Build Documents.

§ A1.2.2 The Stipulated Sum is based upon the following alternates, if any, which are described in the Design-Build
Documents and are hereby accepted by the Owner: N

(State the numbers or other identification of accepted alternates. If the Owner is permitted to. Eacé'é' t other alternates
subsequent fo the execution of this Amendment, attach a schedule of such other alternates s!gdwmg the change in
Stipulated Sum for each and the deadline by which the alternate must be accepted.) 1 5

B

i
—_— - - — e 4
1

[y e e : R

§ A.1.2.3 Unit prices, if any:
(Identify item, state the unit price, and state any applicable quantity limitations.)

tem 7 Units and Limitations 7 Pﬂcerpé;r,uhiit ($0.00)
_ | SR Sl A

§ A.1.3 Cost of the Work Plus Design-Builder’s Fee ,. ¢ 1
§ A.1.3.1 The Cost of the Work is as defined in Article A.5, Cost of the Work. L

§ A1.3.2 The Design-Builder’s Fee:
(State a lump sum, percentage of Cost of the Work or other provision for determining the Desrgn-Bwlder s Fee, and

the method for adjustment to the Fee for changes in the Work.) N

[« »

§ A.1.4 Cost of the Work Plus Design-Builder's Fee With a Guaranteed Maximum Price
§ A.1.4.1 The Cost of the Work is as defined in Article A.5, Cost of the Work.

§ A1.4.2 The Design-Builder’s Fee: I
(State a lump sum, percentage of Cost of the Work or other provision for determining the Dejrgn—Bmlde) s Fee and

the method for adjustment to the Fee for changes in the Work.) |
“@»

§ A.1.4.3 Guaranteed Maximum Price f

Documents Costs that would cause the Guaranteed Maximum Price to be exceeded shall be| pald by the Design-
Builder without reimbursement by the Owner. I 'I

(Insert specific provisions if the Design-Builder is to participate in any savings.) 3@ .|

L 51

R h ; 5 e |
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§ A.1.4.3.2 ltemized Statement of the Guaranteed Maximum Price

Provided below is an itemized statement of the Guaranteed Maximum Price organized by trade categories,
allowances, contingencies, alternates, the Design-Builder’s Fee, and other items that comprise the Guaranteed
Maximum Price.

(Provide information below or reference an attachment.)

l«» ' _ : ) ok

§ A.1.4.3.3 The Guaranteed Maximum Price is based on the following alternates, if any, which are described in the
Design-Build Documents and are hereby accepted by the Owner:
(State the numbers or other identification of accepted alternates. If the Owner is permitted to'aceept-other alternates
subsequent to the execution of this Amendment, attach a schedule of such other alternates s, owmg thes change in the
Cost of the Work and Guaranteed Maximum Price for each and the deadline by which the a ternate must be

accepted.)

|
|
R

§ A.1.4.3.4 Unit Prices, if any:
(Identify item, state the unit price, and state any applicable quantity limitations.)

1
||
Item Units and leltatlons Ij'

e e | [

g N | {

§ A1.4.3.5 Assumptions, if any, on which the Guaranteed Maximum Price is based:

S [ = = = e = "

§ A.1.5 Payments /S /

§ A1.5.1 Progress Payments
§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Desrgn—Buqde
make progress payments on account of the Contract Sum to the Design-Builder as provided t belo

‘t;ifl Owner shall
rand elsewhere in

the Design-Build Documents. ‘\‘ N

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month endmg on the last day
of the month, or as follows: N

KD 2 2 el : Al it : ek SR |

§ A.1.5.1.3 Provided thatan-Applieationfor Payment-is received-n ; )
shall make payment of the certified amount to the Design-Builder not later than thi irtye &30 days/after the date

o
upon which the Owner approves all or part of the Design-Builder’s Application for Payment.| efjthe ke monthIf
n_ Annlication for Pavmentic recaivad by tha Owneraflerthe-apnpnlication-date-fixed-above avient chall he mada
an-Application-for Payment-isreceived -by-the- Owner-after-the-apphcation-date-fixed-above; jpayment-shati-be-made
by&he-@wnekﬂeﬂa%ei-thmrh—k{« %-)-days-after the Ownerreceives-the-Application-for Paymep
(Federal, state or local laws may require payment within a certain period of time.) —

Cost-of the Work-with-a Guaranteed-Maxdimum- PHee—mcLBe&wn—Bw#dei—shaH—%bm 1%pay+elisﬁﬁeﬁy—eaalﬂraeee+m&
%MW%%MWHQ%%W%&%MWW

PaymentNot appllcable

R hacad 131
HR-s-baseatf

+a-Stinalated-Suml-or- Ceost of
ot Hea—ouir o5t

]
4
g

I,

D

£

:3
3
'3
2

£

E

P

o

B

B

D

]
: &
e
> W
[**3

§ A.1.5.1.5 With-each-Applicationfor-Pa
the-Werkwith-a-G uamﬁeed%akﬂn&m—P}wHThe DGSIgl’l—Bul]del shall submit the mestrecen "FS‘c}Te'dﬁ_ﬂe of values
for the completed portions of the Work in accordance with the Design-Build Documents. The schedule of values

shall allocate the entire Contract Sum among the various portions of the Work. Compensation for design services, if
any, shall be shown separately, Where-the-Contract-Sum-is based-on-the-Cest-of the Werk-with-a Guaranteed
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Maxinnn-Price-the Design-Builder:s-Fee-shall be shown-separately- The schedule-efvaluesshall be prepared-in
such-form-and-supported-by-such-data-to-substantiate-its-aceuracy-as-the Owner-mayrequire—Thisschedule of
Payment:

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have
made a detailed examination, audit or arithmetic verification of the documentation submltted in accordance with
Sections A.1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections;
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts
previously paid. Such examinations, audits and verifications, if required by the Owner, will be-performed by the
Owner’s auditors acting in the sole interest of the Owner. 1

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advar‘icfe payments to
suppliers for materials or equipment which have not been delivered and stored at the site. 1

§ A.1.5.2 Progress Payments—Stipulated Sum n
§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the
percentage of completion of each portion of the Work as of the end of the period covered by the | Apphcation for

i

Payment. !

i

E

iﬁ

1
§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each pr¢ glfes: payment shall be
computed as follows: |
.1 Take that portion of the Contract Sum properly allocable to completed Work as detelmmed by
multiplying the percentage completion of each portion of the Work by the share of the Contract Sum
allocated to that portion of the Work in the schedule of values, less retainage of «fi five-—» percent (&8
% %) on the Work. Pending final determination of cost to the Owner of Changes in the Work,
amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement
.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and
suitably stored at the site for subsequent incorporation in the completed conslyructloil (or, if approved
in advance by the Owner, smtably stored off the site at a location agreed upoﬁ in m1t1ng) less
retainage of «five » percent ( | k5-» %); \\ ‘.!1
Subtract the aggregate of previous payments made by the Owner; and N
A4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Sectlon 9 5 of the

N

Agreement. N\

w

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall\be ﬁn'thel modified
under the following circumstances: t *ﬂ ," f
A Add, upon Substantial Completion of the Work, a sum sufficient to increase the to‘fa[ payments to the
full amount of the Contract Sum, less such amounts as the Owner shall detern une}t'ol incomplete
Work, retainage applicable to such work and unsettled claims; and E 1]
(Section 9.8.6 of the Agreement discusses release of applicable reiainage upc n S bstannal
Completion of Work.) [ ' ‘
.2 Add, if final completion of the Work is thereafter materially delayed through no fau]t 01? the Design-
Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agleement

§ A.1.5.2.4 Reduction or limitation of retainage, if any, shall be as follows:
(If it is intended, prior to Substantial Completion of the entire Work, to reduce or limit the retamage»f esulting from
the percentages inserted in Sections A.1.5.2.2.1 and A.1.5.2.2.2 above, and this is not explamed elsew}’?eie in the

Design-Build Documents, insert provisions here for such reduction or limitation.) i f \\

k]
|

E‘\l K

=

|
i

R el e A RS SR e

il F i
§ A.1.5.2.5 Acceptance by the Design-Builder of any payments accepted under this Design- Btuld AnJéndment shall
release the Owner from all claims and all liability to the Design-Builder in connection with His- Anre&nent arising
during the period for which the payment is made. No payment, however, shall release the Dcs:on Butlde: its
sureties and/or insurers from any obligation under the Agreement, this Design-Build Amendment or the performance
and payment bonds or any insurance policies issued in connection with this Agreement.
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§ A.1.5.3. Liquidated Damages- Stipulated Sum

§ A.1.5.3.1 The Owner and Contractor hereby acknowledge and agree that time is of the essence with respect to
Contractor’s performance of the Work under Section A.2.2.1 hereunder. Accordingly, upon Owner’s issuance to
Contractor of the Notice to Proceed, Contractor shall immediately commence performance of the Work and continue
to perform the same during the term of this Agreement in accordance with the current schedule pursuant to Section
3.1.9.1 of the Acreement. Owner and Contractor recognize the difficulties involved in proving actual damages and
losses suffered by Owner if the Work is not completed and ready for Owner’s acceptance by the date of Substantial
Completion as set forth in said schedule. Accordingly. instead of requiring any such proof, Owner and Contractor
agree that as liquidated damages for any such delay in completion or readiness for acceptandg of the entire Work for
the Schools (but not as a penalty) Contractor shall pay Owner the sum of Two Thousand Five-Hundred and 00/100
Dollars ($2.500.00) for each calendar day beyond the date of Substantial Completion that Contractor fails to
complete all of the Work and have the same ready for Owner’s acceptance until all such Wark is completed by
Contractor and readied by Contractor for acceptance by Owner. Any sums that may be due the Owner as liquidated
damages may be deducted from any monies due or to become due the Contractor under the (ontract or may be

collected from the Contractor’s surety. =

Vi = e |

§ A.1.5.3.2 The total amount calculated in the manner set forth in Section A.1.5.3.1 herein i3 jefenred to as
“Liguidated Damages”. Owner and Contractor agree that the Liquidated Damages calculated abpve constitute a
reasonable estimate of the costs and expenses to be incurred by Owner in the event the Contractar fails to achieve
the foregoinge by the dates specified herein. The Liquidated Damages provided herein are intended to reimburse
Owner for only the damages it will suffer as a result of the Contractor’s failure to achieve Substantial Completion at
the time specified herein and shall not limit the obligations or liability of Contractor or the r¢med ies-of the Owner
pursuant to any other provisions of this Agreement or at law. Owner shall be entitled to deduct any Liguidated
Damages due hereunder from the Contract Sum.

§ A.1.5.3 Progress Payments—Cost of the Work Plus a Fee 7_

§A1531 Vhere-the-Contract-Su based-upon ost-of the- Werleph eewithout-a-Guarinteed-M

Dyica h ionsforP rentch he e Costo a oF in ad-byv-the Desién H s theanah
the-end-of the period-covered-b 3 e Annlicationfor Pavment-and—for-which-Desion-Builderdas’made-or-intendsto
e TS ‘.— AV A “hl\:u I li.ll.l ITOOIoTT IoTr T l-l] mre ll. A IRAS SR AL AR S EA T R A Sl N T raiTacT ljly! o TOTTIITITOTIN v

acecordance-with-these-terms:-Not applicablé.

§ A.1.5.4 Progress Payments—Cost of the Work Plus a Fee with a Guaranteed Maximum Price | -——
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§ A.1.5.5 Final Payment

the Owner to
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s wWHHEeH-EXxeha

e

A% /3

gt

LT

beyond final-payment.when the Project is fully and finally completed as determined by the Qivngrjand not later than

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be/ade

the Design-Builder #e
CorTrTor oy UUIIIUA]II]IIE Yy U iocToversa e hndaT PL(JIII\.,IIL T JI.II.I-JLJ AvASS A=) I\—\-EMJADIIIDIIL
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§ A1.5.5.2 If the Contract Sum-is-bas
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licable.

-Not a

f

ARTICLE A.2 CONTRACT TIME

luding

, is the period of time,

1.4.13

in the Agreement at Section

as defined

£}

1 Contract Time

2
adjustments, for Substantial Completion of the Work.

'

§A

;- uth
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ilder shall achieve Substantial Complet
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.2.2 The Design-
the date of this Amendment,

§A

or as follows:
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(Insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the date of
commencement. If appropriale, insert requirements for earlier Substantial Completion of certain portions of the
Work.)

§ A.2.2.1 The Contractor shall achieve Substantial Completion of the entire Work for Middle School, Memorial
School and Center School (the “Schools™). including receipt of a certificate of occupancy (or temporary certificate
of occupancy as they case may be), in accordance with the Request for Proposals, dated April 6. 2015, attached
hereto, and the current schedule pursuant to Section 3.1.9.1 herein, but in no event shall the{date of Substantial
Completion, be later than «August 20, 2015y, unless such date is adjusted pursuant to Article 6 of this Agreement.

§ A.2.2.2 The Contractor shall achieve Substantial Completion of the entire Work for the Tawn-Hal:-the Public
Works Building, Fire Station #2. Central Fire Station, the Library, the Board of Education Central Office (the
“Municipal Buildings™), including receipt of a certificate of occupancy (or temporary certificate of occupancy as
they case may be). in accordance with the Request for Proposals. dated April 6, 20135, attached hereto, and the
current schedule pursuant to Section 3.1.9.1 herein, but in no event shall the date of Substantial Completion. be later
than « November 20, 2015». unless such date is adjusted pursuant to Article 6 of this Agreement.

Date

o ___ Substantial Completion |
b S j B £ g
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, subject to adjustments of the Contract Time as provided in the Design-Build Documents.
([nsei t provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or Jfor
bonus payments for early completion of the Work.)

& »

I

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT |S BASED
§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the followmg

§ A.3.1.1 The Supplementary and other Conditions of the Contract: It

Document Title Date Pages
Bid Proposal | B | IS

§ A.3.1.2 The Specifications:

(Either list the specifications here or refer to an exhibit attached o this Amendment.) I
i1l
«See Projeet-SeheduleRequest for Proposal, dated April 1. 20135, attached hereto as Exhibit E)C —»
|

VSection Title Date Pages |

[
i

§ A.3.1.3 The Drawings:
(Either list the drawings here or refer o an exhibit attached to this Amendment.)

«»

Number ) - ~ Title _ ~ Date /Al

§ A.3.1.4 The Sustainability Plan, if any: B

(If the Owner identified a Sustainable Objective in the Owner’s Criteria, identify the ciocumenf or documents that
comprise the Sustainability Plan by title, date and number of pages, and include other identifying information. The
Sustainability Plan identifies and describes the Sustainable Objective; the targeted Sustainable Measures;
implementation strategies selected to achieve the Sustainable Measures; the Owner’s and Deszgn—Bmldei s roles
and responsibilities associated with achieving the Sustainable Measures, the specific details about deajrgn reviews,
testing or metrics to verify achievement of each Sustainable Measure; and the SmtamabrhfyfDocumentaflon
required for the Project, as those lerms are defined in Exhibit C to the Agreement.) j

Title Date

Other identifying information: Z

© » e o SR L 3 R

§ A.3.1.5 Allowances and Contingencies: g .
(Identify any agreed upon allowances and contingencies, including a statement of their basi ) 7N

A Allowances

)

.2 Contingencies |

«»
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§ A.3.1.6 Design-Builder’s assumptions and clarifications:

[ »

§ A.3.1.7 Deviations from the Owner’s Criteria as adjusted by a Modification:

e

§ A.3.1.8 To the extent the Design-Builder shall be required to submit any additional Subm1tteils to the Owner for

review, indicate any such submissions below: z
i« » ‘
ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS ‘r

§ A.4.1 The Design-Builder’s key personnel are identified below: 1
(Identify name, title and contact information.) G

.1 Superintendent

«» i

.2 Project Manager

«»
.3 Others

«» _

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers; Idenféfied below:
(List name, discipline, address and other information.) | i

« »

ARTICLE A5 COST OF THE WORK

§ A.5.1 Cost To Be Reimbursed as Part of the Contract
§ A.5.1.1 Labor Costs

§ A.5.1.1.1 Wages of construction workers directly employed by the Design-Builder to pelform the construction of
the Work at the site or, with the Owner's prior approval, at off-site workshops.

§ A.5.1.1.2 With the Owner’s prior approval, wages or salaries of the Design-Builder's supewlsoryiand administrative

H

personnel when stationed at the site. g i
(If it is intended that the wages or salaries of certain personnel stationed at the Desrgn—Bm!def s, pr incipal or other

offices shall be included in the Cost of the Work, identify below the personnel to be mch:ded Ywhether fo; all or only
part of their time, and the rates at which their time will be charged to the Work.) g 1

Person Included Status (full-time/part-time)  Rate ($0.00) Rate (unit of time)
S ! 4 | | | \‘

i
= = __C

§ A.5.1.1.3 Wages and salaries of the Design-Builder's supervisory or administrative personuel ' ngagecli at factories,
workshops or on the road, in expediting the production or transportation of materials or equlpment requned for the
Work, but only for that portion of their time required for the Work. " (1

a

|

§ A.5.1.1.4 Costs paid or incurred by the Design-Builder for taxes, insurance, contributions, assessmer%ts and benefits
required by law or collective bargaining agreements and, for personnel not covered by such agreements, customary
benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, provided such costs are

based on wages and salaries included in the Cost of the Work under Section A.5.1.1.
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§ A.5.1.1.5 Bonuses, profit sharing, incentive compensation and any other discretionary payments paid to anyone
hired by the Design-Builder or paid to the Architect or any Consultant, Contractor or supplier, with the Owner's
prior approval.

§ A.5.1.2 Contract Costs. Payments made by the Design-Builder to the Architect, Consultants, Contractors and
suppliers in accordance with the requirements of their subcontracts.

§ A.5.1.3 Costs of Materials and Equipment Incorporated in the Completed Construction
§ A5.1.3.1 Costs, including transportation and storage, of materials and equipment mcorporated or to be incorporated
in the completed construction, |1 i
-
§ A.5.1.3.2 Costs of materials described in the preceding Section A.5.1.3.1 in excess of those'actually mstalled to
allow for reasonable waste and spoilage. Unused excess materials, if any, shall become the @wnef_a_la}operw at the
completion of the Work or, at the Owner's option, shall be sold by the Design-Builder. Any amounts realized from
such sales shall be credited to the Owner as a deduction from the Cost of the Work. ‘
§ A.5.1.3.3 The Design-Builder is to furnish all materials, equipment and related components; muomozatecl or to be
incorporated in the completed construction such that the Owner shall lease such materials, u.qiupmunt and related
components with an option to purchase, at the Owner’s sole discretion. E- i [
g I
§ A.5.1.4 Costs of Other Materials and Equipment, Temporary Facilities and Related Items 1Rl i
§ A.5.1.4.1 Costs of transportation, storage, installation, maintenance, dismantling and removal of materlals supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by constraeﬁon workers that are
provided by the Design-Builder at the site and fully consumed in the performance of the Work. Costs of materials,
supplies, temporary facilities, machinery, equipment and tools that are not fully consumed shall be based on the cost
or value of the item at the time it is first used on the Project site less the value of the item when it is no/longer used
at the Project site. Costs for items not fully consumed by the Design-Builder shall mean fair market value

i
i
1

§ A.5.1.4.2 Rental charges for temporary facilities, machinery, equipment and hand tools not custm%narily owned by
construction workers that are provided by the Design-Builder at the site and costs of transportatlm} installation,
minor repairs, dismantling and removal. The total rental cost of any Design-Builder-owned item may not exceed the
purchase price of any comparable item. Rates of Design-Builder-owned equipment and quantmes of equipment shall
be subject to the Owner's prior approval. . N

§ A.5.1.4.3 Costs of removal of debris from the site of the Work and its proper and legal disposal.

§ A.5.1.4.4 Costs of document reproductlons electronic communications, postage and parcel deliyery charges
dedicated data and communications services, teleconferences, Project websites, extranets and reasoﬁable petty cash
expenses of the site office. i /

§ A.5.1.5 Miscellaneous Costs |
§ A.5.1.5.1 Premiums for that portion of insurance and bonds required by the Design-Build Doeuments that can be
directly attributed to the Contract. With the Owner's prior approval self-insurance for either full or partial amounts
of the coverages required by the Design-Build Documents.
§ A.5.1.5.2 Sales, use or similar taxes imposed by a governmental authority that are related to Tt”he Wof:k and for
which the Design-Builder is liable, if applicable.

; i

- |

§ A.5.1.5.3 Fees and assessments for the building permit and for other permits, licenses and m%pectmns for which the
Design-Builder is required by the Design-Build Documents to pay. if applicable. ! ’1 ! ;j

| \ﬂ

§ A.5.1.5.4 Fees of laboratories for tests required by the Design-Build Documents, except those related 1 to defective or
nonconforming Work for which reimbursement is excluded by Section 15.5.3 of the Agreenient or by ¢ other
provisions of the Design-Build Documents, and which do not fall within the scope of Section A.5.1.63.
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§ A.5.1.5.5 Royalties and license fees paid for the use of a particular design, process or product required by the
Design-Build Documents; the cost of defending suits or claims for infringement of patent rights arising from such
requirement of the Design-Build Documents; and payments made in accordance with legal judgments against the
Design-Builder resulting from such suits or claims and payments of settlements made with the Owner's consent.
However, such costs of legal defenses, judgments and settlements shall not be included in the calculation of the
Design-Builder's Fee or subject to the Guaranteed Maximum Price. If such 10ya1ties fees and costs are excluded by
the second to last sentence of Section 3.1.13.2 of the Agreement or other provisions of the De31gn -Build Documents,
then they shall not be included in the Cost of the Work. || !

§ A.5.1.5.6 With the Owner's prior approval, costs for electronic equipment and software d]rectly related to the Work.

I - =
§ A.5.1.5.7 Deposits lost for causes other than the Design-Builder's negligence or failure to fulﬁllr a speéiﬂc
responsibility in the Design-Build Documents. 1

|

§ A.5.1.5.8 With the Owner's prior approval, which shall not be unreasonably withheld, legal rnediation and
arbitration costs, including attorneys' fees, other than those arising from disputes between the' Owner and Design-
Builder, reasonably incurred by the Design-Builder after the execution of the Agreement and‘m the performance of
the Work. i

§ A.5.1.5.9 With the Owner’s prior approval, expenses incurred in accordance with the Demgn—Buﬂder s standard
written personnel policy for relocation, and temporary living allowances of, the Design- Buﬂder s pe1 sonnel required
for the Work. |

§ A.5.1.5.10 That portion of the reasonable expenses of the Design-Builder's supervisory or administrative personnel
incurred while traveling in discharge of duties connected with the Work.

§ A.5.1.6 Other Costs and Emergencies
§ A.5.1.6.1 Other costs incurred in the performance of the Work if, and to the extent, approved in advance in writing

by the Owner.

§ A.5.1.6.2 Costs incurred in taking action to prevent threatened damage, injury or loss in case of a,l
affecting the safety of persons and property. v N\l

|
]

§ A.5.1.6.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Demgn -Builder,
Contractors or suppliers, provided that such damaged or nonconforming Work was not caused by neglfgence or
failure to fulfill a specific responsibility of the Design-Builder and only to the extent that the cost of repair or
correction is not recovered by the Design-Builder from insurance, sureties, Contractors, suppliers, or others.

§ A.5.1.7 Related Party Transactions
§ A.5.1.7.1 For purposes of Section A.5.1.7, the term “related party” shall mean a parent, subsldlalry5 afﬁhate or other
entity having common ownership or management with the Design-Builder; any entity in which any stockholder in,
or management employee of, the Design-Builder owns any interest in excess of ten percent 1n the aggregate; or any
person or entity which has the right to control the business or affairs of the Design-Builder. The feilm “related party”
includes any member of the immediate family of any person identified above. It 1

§ A.5.1.7.2 If any of the costs to be reimbursed arise from a transaction between the Design-Builder and a related
party, the Design-Builder shall notify the Owner of the specific nature of the contemplated transaction, including the
identity of the related party and the anticipated cost to be incurred, before any such transaction’is consummated or
cost incurred. If the QOwner, after such notification, authorizes the proposed transaction, then the cost incurred shall
be included as a cost to be reimbursed, and the Design-Builder shall procure the Work, eqmpnient goods or service
from the related party, as a Contractor, according to the terms of Section A.5.4. If the Owner falls to authonze the
transaction, the Design-Builder shall procure the Work, equipment, goods or service from sdme person or entity

other than a related party according to the terms of Section A.5.4. | 3 1

§ A.5.2 Costs Not to Be Reimbursed as Part of this Contract |
The Cost of the Work shall not include the items listed below: | |
A1 Salaries and other compensation of the Design-Builder's personnel stationed at the Design-Builder's
principal office or offices other than the site office, except as specifically provided in Section A.5.1.1;
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.2 Expenses of the Design-Builder's principal office and offices other than the site office;

Overhead and general expenses, except as may be expressly included in Section A.5.1;

4 The Design-Builder's capital expenses, including interest on the Design-Buildet's capital employed
for the Work;

5 Except as provided in Section A.5.1.6.3 of this Agreement, costs due to the negligence or failure of
the Design-Builder, Contractors and suppliers or anyone directly or indirectly employed by any of
them or for whose acts any of them may be liable to fulfill a specific 1espons1b1]1ty of the Contract;

B Any cost not specifically and expressly described in Section A.5.1; and |

.7 Costs, other than costs included in Change Orders approved by the Owner, that would cause the
Guaranteed Maximum Price to be exceeded. i

w

§ A.5.3 Discounts, Rebates, and Refunds
§ A.5.3.1 Cash discounts obtained on payments made by the Design-Builder shall accrue to the Owner 1f (l) before
making the payment, the Design-Builder included them in an Application for Payment and recelved payment from
the Owner, or (2) the Owner has deposited funds with the Design-Builder with which to make payments; otherwise,
cash discounts shall accrue to the Design-Builder. Trade discounts, rebates, refunds and amounts received from sales
of surplus materials and equipment shall accrue to the Owner, and the Design-Builder shall make prowsmns so that
they can be obtained.

I |
}: i |
§ A.5.4 Other Agreements Lt
§ A.5.4.1 When the Design-Builder has provided a Guaranteed Maximum Price, and a specn" ¢ bidder (1) is
recommended to the Owner by the Design-Builder; (2) is qualified to perform that portion of the Work; and (3) has
submitted a bid that conforms to the requirements of the Design-Build Documents without 1eservat10ns or
exceptions, but the Owner requires that another bid be accepted, then the Design-Builder may requite ‘chat a Change
Order be issued to adjust the Guaranteed Maximum Price by the difference between the bid of the person or entity
recommended to the Owner by the Design-Builder and the amount of the subcontract or other agreement actually
signed with the person or entity designated by the Owner. {

deductlon from the Cost of the Work.

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the apphcable payment
provisions of the Design-Build Documents, and shall not be awarded on the basis of cost plus a fee without the prior
consent of the Owner. If an agreement between the Design Builder and a Contractor is awarded oh.a cost plus a fee
basis, the Design-Builder shall provide in the agreement for the Owner to receive the same audit rlghts with regard
to the Cost of the Work performed by the Contractor as the Owner receives with regard to the Des1gn Bu1lder in
Section A.5.5, below. \ ;

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants 1dent1fied /in the
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written

request. 1‘
I\

d
§ A.5.5 Accounting Records | J
The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise
such controls as may be necessary for proper financial management under the Contract and fo substantlate all costs
incurred. The accounting and control systems shall be satisfactory fo the Owner. The Owner and the Owner’s
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documéntation
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontraets Contractor ]
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The fDeSIgn Bullder shall
preserve these records for a period of three years after final payment, or for such longer perlod as may be required

by law.

sL
§ A.5.6 Relationship of the Parties | ;‘f
The Design-Builder accepts the relationship of trust and confidence established by this Agreement andl covenants
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the mterest_s of the O{vner to
furnish efficient construction administration, management services and supervision; to furnish at all times an
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adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner
consistent with the Owner’s interests.

This Amendment to the Agreement entered into as of the day and year first written above.

OWNER (Signature) DESIGN-BUILDER (Signature); j
Ky s AT : t v » i ;
(Printed name and title) (Printed name and title) | —— H

ppm—,

ey

e ———
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UAFT AIA Document Al4l™ — 2014

Exhibit B

Insurance and Bonds

for the following PROJECT:
(Name and location or address)

«Bnergy-Savings Performance Contracting,

«Conversion of Town Owned Fagilities to Natural Gas

fTown of East Hampton

120 East High Street

East Hampton CT 06424 Samplen
“n

THE OWNER:
(Name, legal status and address)

l«Town of East Hampton»« »

1«20 East High Street»
«East Hampton, CT 06424—y«—»

)

THE DESIGN-BUILDER:
(Name, legal status and address)

i« WL N
< »

THE AGREEMENT

This Insurance Exhibit is part of the accompanying agreement for the Pr o_]ect between
the Owner and the Design-Builder (hereinafter, the Agreement), dated the K » day of € »

in the year & » .

(In words, indicate day, month and year.)

TABLE OF ARTICLES

B.1 GENERAL

B.2 DESIGN BUILDER’S INSURANCE AND BONDS

B.3 OWNER'’S INSURANCE

B.4 SPECIAL TERMS AND CONDITIONS

ARTICLEB.1{ GENERAL

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit

will prevail.

ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS
§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of
insurance from a company or companies lawfully authorized to do business in the

ADDITIONS AND DELETIONS:
The author of this document
has added information
h?eded for its completion.
he author may also have
revised the text of the
prlglnal AIA standard form,
An Additions and Deletions
REpd&t that notes added
fok ation as well as
rev1s;ons to the standard
form Fext is available from
the author and should be
rev1ewed

Thls document has important
legal cofisequences.
Consultatlon with an
attorney is encouraged with
respect to its completion
or modification.

ELECTRONIC COPYING of any
portion of this AIA® Document
to another electronic file is
prohibited and constitutes a
violation of copyright laws
as set forth in the footer of
this document.
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jurisdiction where the Project is located. The Design-Builder shall maintain the required insurance until the
expiration of the period for correction of Work as set forth in Section 11.2.2.1 of the Agreement, unless a different
duration is stated below:

(If the Design-Builder is required to maintain insurance for a duration other than the expiration of the period for
correction of Work, state the duration.)

“ o |
i I

§ B.2.1.1 Commercial General Liability WIth policy limits of not less than «One Million and 00! 100 Dollars » (8
«1.000.000.00-» ) for each occurrence and «Two Million and 00/100 Dollars—» ($ «2.000, 030 00-» ) in the
aggregate providing coverage for claims including ,

1 damages because of bodily injury, sickness or disease, including occupationa sgkness or disease,
and death of any person; o
personal injury;
damages because of injury to or destruction of tangible property; |
bodily injury or property damage arising out of completed operations; and L
contractual liability applicable to the Design-Builder's obligations under Section 3.1.14 of the
Agreement. 1y

LR w

|
§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehlcles used by the
Design-Builder with policy limits of not less than «Oue Million ancl 00/100 Dollars—» ($ «1.000 000. 00-» ) per

claim and «Two Million and 00/100 Dollars—» ($ «2.000.000.00-» ) in the aggregate for bodﬂy 111;][,11 y, death of any
person, and property damage arising out of the ownership, maintenance and use of those motor vehicles specified in

this Section B.2.1.2, along with any other statutorily required automobile coverage. Automdbile Llabaill\; insurance
requirements include a Hired and Non-Owned provision of One Million and 00/100 Dollars ($1 000.000.00).

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General L1ab1!1ty and
Automobile Liability through a combination of primary and excess liability insurance, provided, such’primary and
excess insurance policies result in the same or greater coverage as those required under Sections B 2.1.1 and B.2.1.2,

H
§ B.2.1.4 Workers’ Compensation at statutory limits. The Design-Builder shall have workers* com‘r ensation and
liability insurance as provided by Connecticut and Federal law with statutory limits of $500. 000 ne accident,
$500.000 disease each employee and $1.000,000 disease policy limit. \

% %
§ B.2.1.5 Employers’ Liability with policy limits as provided below: \J

- . S—— —— = 1 0

R S R e , _ e B

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the pelformalu:e ' professional
serwces with policy limits of not less than kOne Million and 00/100 Dollars—» ($ «1.000.000. 00—» ) per claim and
«Two Million and 00/100 Dollars—» (5 42.000.000. 00—») in the aggregate. | ﬂ

| l
§ B.2.1.7 Pollution Liability covering performance of the Work, with policy limits of not lesé ihan i«One Million and
00/100 Dollars— ($ «1,000.000.00-» ) per claim and «Two Million and 00/100 Dollars—» ($ «2.000 000 00-» ) in
the aggregate. i q

§ B.2.1.7.1 The Design-Builder may obtain a combined Professional Liability and Pollution Liability policy to satisfy
the requirements set forth in Secuons B.2.1.6 and B.2.1.7, with combmed policy limits that are'not less than «Two
Mllhon and 00/ IOO Dollats—» (5 | «2 000.000.00-» ) per claim and kFive Million and 00/100 Dollars » %
«3.000.000.00-» ) in the aggregate. ,l f ‘;l

ﬂ | IR

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellat (ln or eximatlon of any
insurance required by this Article B.2. The Design-Builder shall provide such written notice within fi ve (5) business
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first ware thél the
cancellation or expiration is threatened or otherwise may occur, whichever comes first._All 1suranc§  policies of the
Design-Builder shall provide for sixty (60) days written notice prior to cancellation, substantial changd or non-

renewal.
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§ B.2.1.9 Additional Insured Obligations. The Owner. and all departments. boards, commissions. elected and non-
elected officials of the Owner, including the Town of East Hampton Building Committee, and their respective
agents, employees, officers. members, volunteers and affiliated entities, and the Owner’sits consultants and
contractors (collectively, the “Additional Insureds”) shall be named as additional insureds on the Design-Builder’s
primary and excess insurance policies for Commercial General Liability, Automobile Liability, Worker’s
Compensation, Professional Liability, and Pollution Liability and any other applicable policies. The additional
insured coverage shall be primary and non-contributory to any of the Owner’s insurance policies. The additional
insured coverage shall apply to both ongoing operations and completed operations. The poli if limits applicable to
the additional insureds shall be the same amount applicable to the named insured or, if the p :ojlcy provides

otherwise, policy limits not less than the amounts required under this Agreement. |

i
§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptabﬂ]e to the
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commenéement of the Work;
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An
additional certificate evidencing continuation of liability coverage, including coverage for ¢ gﬁnpleted operations,
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1.
The certificates will show the Owner and its consultants and contractors as additional msureds onjthe Design-
Builder’s primary and excess insurance p011c1es for Commercial General Liability, Automob ﬂe lf_, ability, and
Pollution Liability. Information concerning reduction of coverage on account of revised hmzﬁ claims paid under the
General Aggregate or both, shall be furnished by the Design-Builder with reasonable promptmess.. The certificates
of insurance shall certify that said coverage shall be in effect for the term of the Agreement %gd fhe Design-Build
Amendment. E - ﬂ

| I
§ B.2.1.11 The Design Builder shall include a provision in its agreements with its Subcontractors and Design
Professionals requiring that the Additional Insureds be named as additional insureds on the Subconttactor’s and
Design Professional’s insurance policies. The insurance of the Design-Builder and the insurance of thé Design-
Builder’s Subcontractors and Design Professionals shall be primary to any insurance available to/thg”Additional
Insureds, which insurance shall be secondary and non-contributory. The Design-Builder shally bf;fme
commencement of its Work, and prior to the commencement of the Work of any of its Subcﬁnu 4ctors, submit to the
Owner evidence of the aforementioned insurance requirements from itself and its Subconttaﬁtols injthe form of a
certificate of insurance and additional insured endorsements. Failure by the Design-Builder ta p‘m ide the
endorsements required in this section shall entitle the Owner to withhold payment from any Amalic ition for Payment
then due or to become due until such time as the endorsements are provided. All insurance shall mclucle a 30 day

%

notice of cancellation. \]

§ B.2.1.12 The Design-Builder shall procure and pay for the insurance coverages described abgve with gthe minimum
limits of liability as stated above. The above coverages and limits are minimum coverages uuder*irhfs Am eement
and Design-Build Amendment and shall in no way limit the liability or obligations of the Dasfm

utlder
v ¥

§ B.2.1.13 The Owner reserves the right to modify the insurance coverages and minimum lin] its cfﬂiabilitv as stated
above if it exercises reserves the right to award the scope of work set forth in the Request fol [Praposals, dated April
6. 2015, attached hereto, under one agreement or under multiple agreements to more than ong Dgsign-Builder.

=
[

§ B.2.2 Performance Bond and Payment Bond
The Design-Builder shall provide surety bonds as follows:
(Specify type and penal sum of bonds.)

4 \
& 2
] \
f % |

Type Penal Sum ($0. 00) \ 1
10% of the Centract Sum ( T lotal)

AIA Document A312-2010 Performance Bond |
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§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall
permit a copy to be made.

8§ B.2.2.2 The Design-Builder shall furnish bonds covering faithful performance of the Design-Build Contract and
payment of obligations arising thereunder. including payment to design professionals engaged by or on behalf of the
Design-Builder, as stipulated in bidding requirements or specifically required in the Agreement or elsewhere in the
Design-Build Documents on the date of execution of the Design-Build Contract. The Desmn—Bu;ldel shall furnish
payment and performance bonds ii the full amount of the Design-Build Contract Sum, and any costs associated with
obtaining such bonds shall be included in such contract sum. The AIA Document A312 shall be used as the form
for the bonds. The Town of East Hampton shall be named as the obligee on the bonds. The bonds- must be written
by a surety company licensed to transaction business in the State of Connecticut. i

i =

ARTICLE B.3 OWNER’S INSURANCE “ |
§ B.3.1 Owner’s Liability Insurance H
The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability i insurance.

§ B.3.2 Property Insurance M
§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendme 1( the Owner shall
purchase and maintain, in a company or companies lawfully authorized to do business in the _[ul‘lSdlCthI‘l where the
Project is located, property insurance written on a builder’s risk “all-risk” or equivalent policy form in the amount of
the initial Contract Sum, plus the value of subsequent Modifications and cost of materials sUpphed or installed by
others, comprising the total value for the entire Project at the site on a replacement cost basis without optional
deductibles. If any construction that is part of the Work shall commence prior to execution of the Desfgn-Bulld
Amendment, the Owner shall, prior to commencement of construction, purchase and maintain property insurance as
described above in an amount sufficient to cover the total value of the Work at the site on a replacernent cost basis
without optional deductibles. The insurance required under this section shall include interests of the’Owner, Design-
Builder, Architect, Consultants, Contractors, and Subcontractors in the Project. The property insur ance shall be
maintained, unless otherwise provided in the Design-Build Documents or otherwise agreed in, wr 1t1t1g by all persons
and entities who are beneficiaries of the insurance, until the Owner has issued a Certificate of Subetantlal
Completion in accordance with Section 9.8 of the Agreement. Unless the parties agree othermse upon issuance ofa
Certificate of Substantial Completion, the Owner shall replace the insurance policy requlred underJ this Section B.3.2
with another property insurance policy written for the total value of the Project that shall remain.in effect until
expiration of the period for correction of the Work set forth in Section 11.2.2 of the Agreement. N

|
§ B.3.2.1.1 The insurance required under Section B.3.2.1 shall include, without limitation, insurance agamst the perils
of fire (with extended coverage) and physical loss or damage including, without duplication of coverage theft,
vandalism, malicious mischief, collapse, earthquake, flood, windstorm, falsework, testing and startup, temporary
buildings and debris removal, including demolition occasioned by enforcement of any appheqble legal requirements,
and shall cover reasonable compensation for the Design-Builder’s services and expenses leqqlred as a result of such

insured loss.

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall ﬁ
covered because of such deductibles. |

H

§ B.3.2.1.3 The insurance required under Section B.3.2.1 shall cover portions of the Work stored off the site, and also
portions of the Work in transit.

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the
insurance company or companies providing the insurance required under Section B.3.2.1 haVe consented to such
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take Jeasonab]e
steps to obtain consent of the insurance company or companies and shall, without mutual wrltten consent take no
action with respect to partial occupancy or use that would cause cancellation, lapse or redue‘non of i msuranee

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and pﬁachmery insurance,
which shall specifically cover commissioning, testing, or breakdown of equipment required by the Work, if not
covered by the insurance required in Section B.3.2.1. This insurance shall include the interests of the Owner,
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Design-Builder, Architect, Consultants, Contractor and Subcontractors in the Work, and the Owner and Design-
Builder shall be named insureds.

§ B.3.2.3 If the Owner does not intend to purchase the insurance required under Sections B.3.2.1 and B.3.2.2 with all
of the coverages in the amounts described above, the Owner shall inform the Design-Builder in writing prior to any
construction that is part of the Work. The Design-Builder may then obtain insurance that will protect the interests of
the Owner, Design-Builder, Architect, Consultants, Contractors, and Subcontractors in the Work. The cost of the
insurance shall be charged to the Owner by an appropriate Change Order. If the Owner does not provide written
notice, and the Design-Builder is damaged by the failure or neglect of the Owner to purchase or maintain insurance
as described above, the Owner shall bear all reasonable costs and damages attributable thereto

J‘
§ B.3.2.4 Loss of Use Insurance. At the Owner’s option, the Owner may purchase and maintain insurance to insure
the Owner against loss of use of the Owner’s property due to fire or other hazards, however 'caused The Owner
waives all rights of action against the Design-Builder for loss of use of the Owner’s property, including
consequential losses due to fire or other hazards covered under the property insurance requued under this Exhibit B
to the Agreement.

§ B.3.2.5 If during the Project construction period the Owner insures properties, real or personal oy both, at or
adjacent to the site by property insurance under policies separate from those insuring the Prdject' or if after final
payment property insurance is to be provided on the completed Project thlough a policy or pohctels other than those
insuring the Project during the construction period, the Owner shall waive all rights in accordance with the terms of
Section B.3.2.7 for damages caused by fire or other causes of loss covered by this separate propetty insurance. All
separate policies shall provide this waiver of subrogation by endorsement or otherwise. g

i
i
|
i

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design- Burlder a copy of each policy
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all genelally applicable
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written
notification to the Design-Builder of the cancellation or expiration of any insurance required by thls Article B.3. The
Owner shall prowde such written notice within five (5) business days of the date the Owner isAirst aware of the
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or othen'vrse may occur,
whichever comes first. . '
§ B.3.2.7 Waivers of Subrogation. The Owner and Design-Builder waive all rights against (1) each othel and any of
their consultants, subconsultants, contractors and subcontractors, agents and employees, each of the other and

(2) any separate contractors described in Section 5.13 of the Agreement, if any, and any of their subcontractels sub-
subcontractors, agents and employees, for damages caused by fire or other causes of loss to the extent covered by
property insurance obtained pursuant to Section B.3.2 or other property insurance applicable to the Wdrk and
completed construction, except such rights as they have to proceeds of such insurance held by the Owner as
fiduciary. The Owner or Design-Builder, as appropriate, shall require of the separate contractors deserlbed in
Section 5.13 of the Agreement, if any, and the subcontractors, sub-subcontractors, agents and employees of any of
them, by appropriate agreements, written where legally required for validity, similar waivers eacp iin favor of the
other parties enumerated herein. The policies shall provide such waivers of subrogation by endorsement or
otherwise. A waiver of subrogation shall be effective as to a person or entity even though that petson or entity would
otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance premium, directly or

indirectly, and whether or not the person or entity had an insurable interest in the property damaged

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the A1eh1tect Consultants and
Contractors their just shares of insurance proceeds received by the Design-Builder, and by app1 opnate agreements,
written where legally required for validity, the Design-Builder shall require the Architect, Consultants ‘and
Contractors to make payments to their consultants and subcontractors in similar manner. | t “l

z E( -| {
§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occu.rrence of an insured
loss, give bond for proper performance of the Owner’s duties. The cost of 1equ|red bonds shall be-charged against
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received which the
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in

accordance with the method of binding dispute resolution selected in the Agreement between the Owner and
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Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a
Change in the Work in accordance with Article 6 of the Agreement.

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the
method of binding dispute resolution in the Agreement. If the Owner and Design-Builder have selected arbitration as
the method of binding dispute resolution, the Owner as fiduciary shall make settlement with insurers or, in the case
of a dispute over distribution of insurance proceeds, in accordance with the directions of the arbitrators.

ARTICLE B.4 SPECIAL TERMS AND CONDITIONS _
Special terms and conditions that modify this Insurance and Bonds Exhibit, if any, are as foll?ws:

i1
il

«»

|
g
|
i
]I
|

ATA Document A141™ - 2014 Exhibit B. Copyright @ 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This
ATA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA®
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible
vnder the law. This draft was produced by ATA software at 14:18:30 on 07/07/2014 under Order No.5977535740 1 which expires on 02/28/2015,
and is not for resale.

User Notes: Error! Unknown document property name.— (811689585)




24

ATTACHMENT D

REP#2015-04072015




WATA pocument A305" - 1986

Contractor's Qualification Statement

The Undersigned certifies under oath that the information provided herein is true and
sufficiently complete so as not to be misleading.

SUBMITTED TO: Town of East Hampton

ADDRESS: 20 East High Street, East Hampton, CT 06424

SUBMITTED BY:
NAME:

ADDRESS:
PRINCIPAL OFFICE:
[ ]Corporation

[ ]Partnership

[ ]Individual

[ ]Joint Venture
[ 1 Other

NAME OF PROJECT: (if applicable)
Conversion of Town Owned Facilities to Natural Gas

TYPE OF WORK: (file separate form for each Classification of Work)

[ ]General Construction
[ ]HVAC

[ ]Electrical

[ ]Plumbing

[ ]Other: (Specifi)

§ 1 ORGANIZATION
§ 1.1 How many years has your organization been in business as a Contractor?

§ 1.2 How many years has your organization been in business under its present business
name?

§ 1.2.1 Under what other or former names has your organization operated?

§ 1.3 If your organization is a corporation, answer the following:
§ 1.3.1 Date of incorporation:
§ 1.3.2 State of incorporation:

This document has important
legal consequences.

Consultation with an attorney
is encouraged with respect to
its completion or modification.

This form is approved and
recommended by the American
Institute of Architects (AlA) and
The Associated General
Contractors of America (AGC) for
use in evaluating the
qualifications of contractors. No
endorsement of the submitting
party or verification of the
information is made by AIA or
AGC.
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§ 1.3.3 President’s name:
§ 1.3.4 Vice-president’s name(s)

§ 1.3.5 Secretary’s name:
§ 1.3.6 Treasurer’s name:

§ 1.4 If your organization is a partnership, answer the following:
§ 1.4.1 Date of organization:
§ 1.4.2 Type of partnership (if applicable):
§ 1.4.3 Name(s) of general partner(s)

§ 1.5 If your organization is individually owned, answer the following:
§ 1.5.1 Date of organization:
§ 1.5.2 Name of owner:

§ 1.6 If the form of your organization is other than those listed above, describe it and name the principals:

§ 2 LICENSING
§ 2.1 List jurisdictions and trade categories in which your organization is legally qualified to do business, and

indicate registration or license numbers, if applicable.

2.2 List jurisdictions in which your organization’s partnership or trade name is filed.
2 p p

§ 3 EXPERIENCE
§ 3.1 List the categories of work that your organization normally performs with its own forces.

§ 3.2 Claims and Suits. (If the answer to any of the questions below is yes, please attach details.)
§ 3.2.1 Has your organization ever failed to complete any work awarded to it?

§ 3.2.2 Are there any judgments, claims, arbitration proceedings or suits pending or outstanding against
your organization or its officers?

§ 3.2.3 Has your organization filed any law suits or requested arbitration with regard fo construction
contracts within the last five years?

§ 3.3 Within the last five years, has any officer or principal of your organization ever been an officer or principal of
another organization when it failed to complete a construction contract? (If the answer is yes, please attach details.)
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§ 3.4 On a separate sheet, list major construction projects your organization has in progress, giving the name of
project, owner, architect, contract amount, percent complete and scheduled completion date.

§ 3.4.1 State total worth of work in progress and under contract:

§ 3.5 On a separate sheet, list the major projects your organization has completed in the past five years, giving the
name of project, owner, architect, contract amount, date of completion and percentage of the cost of the work

performed with your own forces.

§ 3.5.1 State average annual amount of construction work performed during the past five years:

§ 3.6 On a separate sheet, list the construction experience and present commitments of the key individuals of your
organization.

§ 4 REFERENCES
§ 4.1 Trade References:

§ 4.2 Bank References:

§ 4.3 Surety:
§ 4.3.1 Name of bonding company:

§ 4.3.2 Name and address of agent:

§ 5 FINANCING
§ 5.1 Financial Statement.
§ 5.1.1 Attach a financial statement, preferably audited, including your organization’s latest balance sheet

and income statement showing the following items:

Current Assets (e.g., cash, joint venture accounts, accounts receivable, notes receivable, accrued
income, deposits, materials inventory and prepaid expenses);

Net Fixed Assets;

Other Assets;
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Current Liabilities (e.g., accounts payable, notes payable, accrued expenses, provision for income
taxes, advances, accrued salaries and accrued payroll taxes);

Other Liabilities (e.g., capital, capital stock, authorized and outstanding shares par values, earned
surplus and retained earnings).

§ 5.1.2 Name and address of firm preparing attached financial statement, and date thereof!

§ 5.1.3 Is the attached financial statement for the identical organization named on page one?

§ 5.1.4 If not, explain the relationship and financial responsibility of the organization whose financial
statement is provided (e.g., parent-subsidiary).

§ 5.2 Will the organization whose financial statement is attached act as guarantor of the contract for construction?

§ 6 SIGNATURE
§ 6.1 Dated at this  day of

Name of Organization:
By:
Title:

§ 6.2

M  being duly sworn deposes and says that the information provided herein is true and sufficiently complete so as
not to be misleading,.

Subscribed and sworn before me this ~ day of
Notary Public:

My Commission Expires:
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Certification of Document’s Authenticity
AlA® Document D401™ — 2003

1, Frederick E. Hedberg, Esq., hereby certify, to the best of my knowledge, information and belief, that I created the
attached final document simultaneously with this certification at 15:14:23 on 04/09/2015 under Order No.
0086092076_1 from AIA Contract Documents software and that in preparing the attached final document I made no
changes to the original text of AIA® Document A305™ — 1986, Contractor's Qualification Statement, as published
by the AIA in its software, other than changes shown in the attached final document by underscoring added text and
striking over deleted text.

(Signed)

(Title)

(Dated)
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Init.

Bid Bond

CONTRACTOR: SURETY:

(Name, legal status and address) (Name, legal status and principal place
of business)

OWNER:

(Name, legal status and address)

Town of East Hampton
20 East High Street

East Hampton, CT 06424

BOND AMOUNT: $

PROJECT:

(Name, location or address, and Project number, if any)
Conversion of Town Owned Facilities to Natural Gas
Town of East Hampton

20 East High Street

East Hampton CT 06424

The Contractor and Surety are bound to the Owner in the amount set forth above, for the
payment of which the Contractor and Surety bind themselves, their heirs, executors,
administrators, successors and assigns, jointly and severally, as provided herein. The
conditions of this Bond are such that if the Owner accepts the bid of the Contractor within
the time specified in the bid documents, or within such time period as may be agreed to by
the Owner and Contractor, and the Contractor either (1) enters into a contract with the
Owner in accordance with the terms of such bid, and gives such bond or bonds as may be
specified in the bidding or Contract Documents, with a surety admitted in the jurisdiction
of the Project and otherwise acceptable to the Owner, for the faithful performance of such
Contract and for the prompt payment of labor and material furnished in the prosecution
thereof: or (2) pays to the Owner the difference, not to exceed the amount of this Bond,
between the amount specified in said bid and such larger amount for which the Owner
may in good faith contract with another party to perform the work covered by said bid,
then this obligation shall be null and void, otherwise to remain in full force and effect. The
Surety hereby waives any notice of an agreement between the Owner and Contractor to
extend the time in which the Owner may accept the bid. Waiver of notice by the Surety
shall not apply to any extension exceeding sixty (60) days in the aggregate beyond the
time for acceptance of bids specified in the bid documents, and the Owner and Contractor
shall obtain the Surety’s consent for an extension beyond sixty (60) days.

If this Bond is issued in connection with a subcontractor’s bid to a Contractor, the term
Contractor in this Bond shall be deemed to be Subcontractor and the term Owner shall be
deemed to be Contractor.

When this Bond has been furnished to comply with a statutory or other legal requirement
in the location of the Project, any provision in this Bond conflicting with said statutory or
legal requirement shall be deemed deleted herefrom and provisions conforming to such

IA Document A310" - 2010

This document has important
legal consequences.

Caonsultation with an attorney
is encouraged with respect to
its completion or modification.

Any singular reference to
Contractor, Surety, Owner or
other party shall be considered
plural where applicable.
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Init.

statutory or other legal requirement shall be deemed incorporated herein. When so furnished, the intent is that this
Bond shall be construed as a statutory bond and not as a common law bond.

Signed and sealed this  dayof

(Contractor as Principal) (Seal)
(Witness) (Title)

(Surety) (Seal)
(Witness) (Title)
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Certification of Document’s Authenticity
AIA® Document D401™ — 2003

1, Frederick E. Hedberg, Esq., hereby certify, to the best of my knowledge, information and belief, that I created the
attached final document simultaneously with this certification at 15:13:57 on 04/09/2015 under Order No.
0086092076_1 from AIA Contract Documents software and that in preparing the attached final document I made no
changes to the original text of AIA® Document A310™ — 2010, Bid Bond, as published by the AIA in its software,
other than changes shown in the attached final document by underscoring added text and striking over deleted text.

(Signed)

(Title)

(Dated)
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Payment Bond

CONTRACTOR:
(Name, legal status and address)

}« NE N
o

OWNER:
(Name, legal status and address)
\«Town of East Hampton»« »
420 East High Street»

iﬁ«East Hampton. CT 06424-»« »
W on

CONSTRUCTION CONTRACT
Date: & »

Amount: § ¢ »

Description:

(Name and location)

Document A312™ -

SURETY:
(Name, legal status and principal
place of business)

i«
i«

«Conversion of Town Owned Facilities to Natural Gas

N » i
» |

Town of East Hampton

20 East High Street

€ » i
BOND

Date:

East Hampton CT 06424 East Hampton-Boeiler-Conversiony i

(Not earlier than Construction Contract Date)

« ]
Amount: $ « »
Modifications to this Bond:

CONTRACTOR AS PRINCIPAL
Company: (Corporate Seal)
Signature:

Name and [« »« »

Title:

« » | None

See Section 18

SURETY

Company: (Corporate Seal)
Signature:

Name and € »« »

Title:

(Any additional signatures appear on the last page of this Payment Bond.)

(FOR INFORMATION ONLY — Name, address and telephone)
OWNER'S REPRESENTATIVE:

(Architect, Engineer or other party:)

AGENT or BROKER:

l¢ »
«
«»

«

»
»
»
»
» |
» e

r L — —_— )
i f

|ADDITIONS AND DELETIONS:
\The author of this document
|has added information
Ineeded for its completion.
The author may also have
|revised the text of the
ﬂoriginal AIA standard form.
|an |Additions and Deletions
|Report that|notes added
ﬂinﬁormationﬂas’well as
|revisions to the standard
|form_text is available from
1the author and should be |
‘reviewed. ’

This document has important
legal consequencess ) E
Consultation.with an
attorney-is encguraged with
respect to-dts completion
Hor modification, |
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors and assigns to the Owner to pay for labor, materials and equipment furnished for use in the performance
of the Construction Contract, which is incorporated herein by reference, subject to the following terms.

§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor,
materials or equipment furnished for use in the performance of the Construction Contract, then the Surety and the
Contractor shall have no obligation under this Bond. | 3

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner under this
Bond shall arise after the Owner has promptly notified the Contractor and the Surety (at the address-described-in
Section 13) of claims, demands, liens or suits against the Owner or the Ownet’s property by anS/ person or entity
seeking payment for labor, materials or equipment furnished for use in the performance of the Consn uction Contract
and tendered defense of such claims, demands, liens or suits to the Contractor and the Sur ety |

§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and at the Surety’s expense
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, llen mE‘smt | .:
§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following: i { J
- Pl
I |
§ 5.1 Claimants, who do not have a direct contract with the Contractor, Pl |
A have furnished a written notice of non-payment to the Contractor, stating w1th substantlal accuracy
the amount claimed and the name of the party to whom the materials were, or equipment was,
furnished or supplied or for whom the labor was done or performed, within ninety (90) days after
having last performed labor or last furnished materials or equipment included in the Claim; and

.2 have sent a Claim to the Surety (at the address described in Section 13).

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the Sulety
(at the address described in Section 13). “ [

P

§ 6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor that is sufﬁcient fo
satisfy a Claimant’s obligation to furnish a written notice of non-payment under Section 5.1.1. '

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall
promptly and at the Surety’s expense take the following actions:

§ 7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after recelpt of the Claim,
stating the amounts that are undisputed and the basis for challenging any amounts that are d1sputed and,

./‘

§ 7.2 Pay or arrange for payment of any undisputed amounts.

§ 7.3 The Sur ety s failure to discharge its obligations under Section 7.1 or Section 7.2 shallnot be deemed to
constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim, xcept as to undlsputed
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its
obligations under Section 7.1 or Section 7.2, the Surety shall indemnify the Clalmant for the reasonable-attorney’s
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant.

§ 8 The Surety’s total obligation shall not exceed the amount of this Bond, plus the amount of 1easonable attorney’s
fees provided under Section 7.3, and the amount of this Bond shall be credlted for any payments made in good faith-
by the Surety.
{

§ 9 Amounts owed by the Owner to the Contractor under the Construction Confract shall be used for the
performance of the Construction Contract and to satisfy claims, if any, under any construction performancc bond.
By the Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor
in the performance of the Construction Contract are dedicated to sat1sfy obligations of the Contractor and Surety
under this Bond, subject to the Owner’s priority to use the funds for the completion of the work.
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of
any Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on
behalf of, Claimants or otherwise have any obligations to Claimants under this Bond.

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construgtion Contract or to
related subcontracts, purchase orders and other obligations. .; ;.j

§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a coult of competent
jurisdiction in the state in which the project that is the subject of the Construction Contract 15 located or after the
expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant to-Section-5.1.2
or 5.2, or (2) on which the last labor or service was performed by anyone or the last materials or equipment were
furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If thé:: provisions of this
Paragraph are void or prohibited by law, the minimum period of limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable. :

§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or dehvered to the address shown
on the page on which their signature appears. Actual receipt of notice or Claims, however accomplished, shall be
sufficient compliance as of the date received. P

§ 14 When this Bond has been furnished to comply with a statutory or other legal 1equnement Ln the locatlon where
the construction was to be performed, any provision in this Bond conflicting with said statutory ot legal requn'ement
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond
and not as a common law bond.

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractm and
Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made.

§ 16 Definitions
§16.1 Claim. A written statement by the Claimant including at a minimum;
.1 the name of the Claimant;
.2 the name of the person for whom the labor was done, or materials or equipment furnished;
.3 acopy of the agreement or purchase order pursuant to which labor, materials or equipment was
furnished for use in the performance of the Construction Contract;
A4 abrief description of the labor, materials or equipment furnished;
5 the date on which the Clalmant last performed labor or last furnished matenals or equ1pment ﬁn use
in the performance of the Construction Contract;
6 the total amount earned by the Claimant for labor, materials or equipment furmshed as of the date of
the Claim; ’ i
.7 the total amount of previous payments received by the Claimant; and . | |
8 the total amount due and unpaid to the Claimant for labor, materials or equlpment furmshed as of the
date of the Claim.

§ 16.2 Claimant. An individual or entity having a direct contract with the Contractor or with'a subcontractorof the
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The

term Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable

mechanic’s lien or similar statute against the real property upon which the Project is located. The intent of this Bond
shall be to include without limitation in the terms “labor, materials or equipment” that part of water; gas, power,

light, heat, oil, gasoline, telephone service or rental equipment used in the Construction Contract; architectural and
engineering services required for performance of the work of the Contractor and the Contractm s subcontractors,

and all other items for which a mechanic's lien may be asserted in the jurisdiction where the labor materials or
equipment were furnished.

s

: ﬁ
1 i

§ 16.3 Construction Contract. The agreement between the Owner and Contractor 1dent1ﬁed on the cover page,
including all Contract Documents and all changes made to the agreement and the Contract Documents.
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§ 16.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as
required under the Construction Contract or to perform and complete or comply with the other material terms of the
Construction Confract.

§ 16.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor.

§ 17 If this Bond is issued for an agreement between a Contractor and subcontractor, the teﬂm Qontractor in this
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor.

§ 18 Modifications to this bond are as follows:

“n : A | 2

Pl
(Space is provided below for additional signatures of added parties, other than those appeéring on the cover page.)
CONTRACTOR AS PRINCIPAL SURETY
Company: (Corporate Seal) Company: 1 (Corporaz_‘gﬁeal)
Signature: Signature: |
Name and Title: |« »« » Name and Title: '« »« »
Address: « » | Address: “o»
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Performance Bond

CONTRACTOR: SURETY:
(Name, legal status and address) (Name, legal status and principal
place of business)

« e » ' e
“» SEihd RER o &
OWNER:

(Name, legal status and address) - _
«Town of East Hampton»g »
«20 East High Streety é
«East Hampton, CT 06424—-»« »

W »

CONSTRUCTION CONTRACT

Date: « »

Amount: § ¢ »

Description:

(Name and location)

l«Conyversion of Town Owned Facilities to Natural Gas
Town of East Hampton

20 East High Street

East Hampton CT 06424East Hampton Boiler Conversionn

G !

BOND
Date:
(Not earlier than Construction Contract Date)
«» _

Amount: § & »
Modifications to this Bond:

None See Section 16

CONTRACTOR AS PRINCIPAL SURETY

Company: (Corporate Seal) Company: (Corporate Seal)
Signature: Signature:

Name and [« »« » i Name and [« »« »

Title: Title:

(Any additional signatures appear on the last page of this Performance Bond.)

(FOR INFORMATION ONLY — Name, address and telephone)

AGENT or BROKER: OWNER'S REPRESENTATIVE:
- (Architect, Engineer or other party:)
‘« » | ;« »
« n Ly
‘« » e
§« »
E«- »
o »
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein

by reference.

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation
under this Bond, except when applicable to participate in a conference as provided in Sectipn 35.
I
§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under thls Bond shall arise
after |
A the Owner first provides notice to the Contractor and the Surety that the Owner is considering
declaring a Contractor Default. Such notice shall indicate whether the Owner is requesting a
conference among the Owner, Contractor and Surety to discuss the Contractor’s performance. If the
Owner does not request a conference, the Surety may, within five (5) business days after receipt of
the Owner’s notice, request such a conference. If the Surety timely requests a confel ence, the Owner
shall attend. Unless the Owner agrees otherwise, any conference requested under this Section 3.1
shall be held within ten (10) business days of the Surety’s receipt of the Owner’s notice. If the
Owner, the Contractor and the Surety agree, the Contractor shall be allowed la 1easonable time to
perform the Construction Contract, but such an agreement shall not waive the Ownel 5 rlght 1f any,
subsequently to declare a Contractor Default; . |
.2 the Owner declares a Contractor Default, terminates the Construction Contract and notlﬁes thew
Surety; and
.3 the Owner has agreed to pay the Balance of the Contract Price in accmdance w1th the terms of the
Construction Contract to the Surety or to a contractor selected to perform the Construction Contract.

§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not constitute a
failure to comply with a condition precedent to the Surety’s obligations, or release the Surety from its obligations;
except to the extent the Surety demonstrates actual prejudice.

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and-at the Surety’s expense
take one of the following actions: | |
' |

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Contract;

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent
contractors;

§ 5.3 Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract, arrange for a contract to be prep ired for execution by the
Owner and a contractor selected with the Owner’s concurrence, to be secured with perform'lance and payment bonds
executed by a qualified surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the
amount of damages as described in Section 7 in excess of the Balance of the Contract Price. mculred by the OWHCI

as a result of the Contractor Default; or |
P
i |

§ 5.4 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and w1th
reasonable promptness under the circumstances:
1 After investigation, determine the amount for which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment to the Owner; or
.2 Deny liability in whole or in part and notify the Owner, citing the reasons for denial.

§ 6 If the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed

to be in default on this Bond seven days after receipt of an additional written notice from the Owner to the Surety
demanding that the Surety perform its obligations under this Bond, and the Owner shall be enm;led to enforce any
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Ownel refuses the
payment or the Surety has denied liability, in whole or in part, without further notice the Ownet’ shall be entitled to i
enforce any remedy available to the Owner.
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall
not be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to
the Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment
by the Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for
the responsibilities of the Contractor for correction of defective work and completmn of the
Construction Contract; =]
.2 additional legal, design professional and delay costs resulting from the Contractor s Default, and
resulting from the actions or failure to act of the Surety under Section 5; and :
3 liquidated damages, or if no liquidated damages are specified in the Constl uctlon Contract, actual
damages caused by delayed performance or non-performance of the Contractor.

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited te the amount of this
Bond. ~

§ 9 The Surety shall not be liable to the Owner or others for obligations of the Contractor that are unrelated to the
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on"account of any such
unrelated obligations. No right of action shall accrue on this Bond to any person or entity othel than the Owner or its
heirs, executors, administrators, successors and assigns.

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Consn uotaon Contract or to
related subcontracts, purchase orders and other obligations. s; ! |

§ 11 Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in
the location in which the work or part of the work is located and shall be instituted within two years after a
declaration of Contractor Default or within two years after the Contractor ceased working or within two years after
the Surety refuses or fails to perform its obligations under this Bond, whichever occurs first. If the provisions of this
Paragraph are void or prohibited by law, the minimum period of limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable. i
§ 12 Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to the addless shown on thegpage
on which their signature appears. ||
|
§ 13 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as.a statutor y bond
and not as a common law bond. / :

§ 14 Definitions
§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Comractor unde1 the Consu uction

Contract after all proper adjustments have been made, including allowance to the Contr actor of any amounts {
received or to be received by the Owner in settlement of insurance or other claims for damages to which tfae j
Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the Contractor under the
Construction Contract. -

§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page,
including all Contract Documents and changes made to the agreement and the Contract Documents.

§ 14.3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to pet form or otherwise
to comply with a material term of the Construction Contract. /

f
§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractm as
required under the Construction Contract or to perform and complete or comply with the othel matellal terms of the
Construction Contract.

§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner-and Contractor.
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§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this
Bond shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor.

§ 16 Modifications to this bond are as follows:

e »
-

(Space is provided below for additional signatures of added parties, other than those appec?}'fné' on the cover page.)

CONTRACTOR AS PRINCIPAL SURETY P -

Company: (Corporate Seal) Company: 5 (Corporate Seal) f
| o

Signature: _ Signature: :’ |

Name and Title: f« N » Name and Title: [« »« »

Address: « » Address: «o»

i
i
i
i
:
:
|
¢
i
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