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SECTION X: OPEN SPACES AND RECREATTON AREAS

INTRODUCTORY NOTE

This Section attempts to assemble all Open Space provisions (except
those for cluster subdivision, often called "Open Space
Subdivisions"), within one regulatory section. Many towns have Open
Space provisions scattered throughout various parts of the
regulations, and some even reference the 2zoning regulations.
Strictly speaking, all Open Space provisions must be in the
Subdivision Regulations; the only provision which can be in the
Zoning Regulation is that relative to lot size/frontage reduction for
cluster subdivisions.

One of the critical steps that a commission should undertake in using
this model regulation is to check current definitions of relevant
terms (such as "open space", "park", etc.) and to be sure that this
- regulation is compatible with other Sections of both the current
Zoning and Subdivision Regulations. This model is not intended to
constitute legal advice, and you are urged to consult your own land
use counsel to determine the best way to integrate these provisions
into your existing regulatory framework.

SECTION X.1 DEFINITTONS

For the purposes of this Section X, the following terms shall be
defined as follows:

a) Open Space: "Open Space" includes, but shall not be limited to:
Iand left in its natural, undisturbed state; agricultural land
for which development rights have been assigned or otherwise
alienated in perpetuity; land areas and facilities for non-
cammercial, non-profit recreation; and similar land areas for
wildlife habitat, passive and active recreation, groundwater
recharge, scenic preservation, and the like.

b) Improvement, or Public Improvement: Any change or alteration to
the existing conditions of the subdivision site: (i) for the
purpose of complying with these Regulations, or any approval
granted hereunder, or (ii) depicted on any Final Subdivision Plan
approved hereunder, or (iii) rendering the site more suitable for
development and/or habitation. As used in these Regulations,
Improvements include but are not limited to: Construction and
installation of ©roadways, paved streets, curbs, gutters,
utilities, street signs, momuments, shade trees and drainage
facilities; erosion and sedimentation control —measures;
buildings; earth filling or removal, seeding and grading; the
establishment or construction of parks, playgrounds, recreational
buildings, eguipment, structures, fields, and similar facilities;
and facilities designed to detain, redlrect, store, or treat
stormwater discharge.




c) ILand: Real property, including improvements thereof and thereon,
and all estates, interests, and rights therein of any kind or
description, including, but not limited to, easements, rights-of-
way and water and riparian rights, provided that these interests
run in perpetuity with the subject real property.

d) Inland Wetland: Those areas designated and defined as inlard
wetlands by the {[name of town] Inland Wetlands and Watercourses
Agency, pursuant to its Regulations) OR {the Connecticut General
Statutes}, as the same may be amended from time to time.

e) Watercourse: Those areas designated and defined as watercourses
by the ({([name of town] Inland Wetlands and Watercourses Agency,
pursuant to its Regulations}) OR ({the Comnecticut General
Statutes}, as the same may be amended from time to time.

Comments:

The definition of "Open Space" deserves special consideration because it
requires you to -focus on what}d.ndsofpurposesyouwantOpe.nSpaceto
serve: For some towns, it denotes passive, natural wildlife preserves or
similar undisturbed areas. For others, active public recreation activi=
ties (ball and soccer fields, playgrounds, etc.) are acceptable. In still
others, commercial recreational uses, which would normally be found
supporting themselves, without the benefit of lot sales, are acceptable
(golf courses, commerical riding stables, aircraft landing strips, polo
grounds, swim clubs/pools, etc.). Ancther question is whether to allow
agricultural uses for Open Space: On the one hard it is land which is
open and not covered by impervious surfaces; on the other hand, it is a
cammercial activity "which generates profits, it does imvolve disturbance
of the land and the use of chemicals, and it is not available for public
use or enhancement of the enviromment. The nature of the commumnity and
the needs for different kinds of Open Space must be weighed in determining
what a commission would be willing to accept as constituting "Open Space.

The definition of "Improvement" is also important because you want to be
sure that "improving" open space does not authorize a subdivider to log,
excavate, or otherwise damage it except to the extent required by its
"improvement” into a ballfield, basketball court, picnic area, etc.

The definitions of "inland wetlands" and "watercourses" are important only
because there are references to them in the formula approach to deter-
mining lot mmbers. Note the two options: Many local inland wetlands
regulations include so-called "buffers" within the the definitions of a
"wetland". Technically, this is incorrect, because the Statutes define
wetlands and watercourses; what those towns should be doing is expanding
their definition of a "regulated area" to include the so~called "buffer”,
Regarldess, the important thing to determine is: Do you want "buffers"
excluded from the density calculation, or only the wetlands and water-
courses themselves? The latter seems to be the fairest approach, in which
case it might be simpler to reference the Statutory definitions, rather
than the local ones.



SECTION X.2 DISPOSITION FACTORS

For any subdivision of land under these Regulations, the Cammission
may require of the subdivider the disposition and official dedication
of appropriately located and sized Open Space areas. In determining
the appropriateness of an Open Space area disposition, the Commission
shall consider the ©Plan of Development objectives and map
designations and the subject site's characteristics with respect to
the following objectives: (i) The conservation and protection of
wildlife and natural or scenic resources including lakes, pords,
rivers, streams, streambelts, inland wetlands, aquifers, significant
woodlards, stands of unique or scenic trees, particular trees of
special size or unusual type, ridges, ravines, stone fences ard
walls, ledge cutcroppings and other unusual physical features; the
protection of historic or archaeclogical sites; (ii) the expansion of
existing Open Space and areas; and (iii) the meeting of neighborhood
and/or comumnity-wide recreational needs. In determining the
location of Open Space, the Commission may consider potential for
combination with existing or proposed Open Space on adjoining
properties owned by any public or private institution.

Comments:

Every land use regulation must contain standards to guide each and every
discretionary decision. You can't just say "the commission can require
open space whenever and wherever it considers appropriate." Each town may
nave different objectives in requiring open space or recreational areas,
so this 1list of criteria should be examined to make sure it camports with
your values and goals. Be aware, however, that a reviewing court will
probably hold you to whatever criteria you select, so be sure that they
describe, with sufficient scope and detail, the situations in which you
would want to require open space dedications.

SECTION X.3 SIZE

Where Open Space disposition is deemed appropriate, the size of the
required areas shall be determined by the Commission based on the
site's value and importance in meeting the abjectives cited in
Section X.2 and the scope of the subdivision proposal. Required Open
Space [shall be of such a size as bears a reascnable relationship to
the anticipated burden imposed by the subdivision OR may be up to

(__%) percent of the property under consideration OR shall be
fixed at (__%) percent of the property under consideration].
In determining the total land to be reserved as Open Space or
recreation land, the Commission may consider not only the tract or
tracts of land to be immediately subdivided, but also any other
adjacent tract or tracts owned, controlled or under agreement to buy
or option to buy by the subdivider. Areas to be reserved as Open
Space land shall be shown on the subdivision map. [Optional: This
provision shall apply to subdivisions of more than (_) lots or
(__) acres or more, irrespective of the mmber of lots.]







and suitability of public access anduseandthescopeofthe

subdivision pProposal. The following disposition options may be
utilized by the Cammission:

1) Conveyance in fee simple to the Town.

2) Conveyance in fee simple to the State of Connecticut,

3) Comveyance in fee simple to g land trust (with the
concurrence of the subdivider) .

4) Conveyance in fee simple to a homeowners: association (see,
Section X.8),

5) Conveyance of conservation easement(s), with or without
public access, to the Town,
OR

6) Conveyapce of a recreation €asement to the Town, the State,
7)  Conveyance of an agricultu;al easement to. the Town, the

8) Private ownership with +the appropriate Severance ang



State, if it were accessible to them; (iv) the size, shépe,
topography and character of the Open Space; (V) the recommenda-

including, but not limited to, the [board of Selectmen/town
council or camparable body], the Inland Wetlands and Watercourses
Agency, the Recreation Commission, the Conservation Commission,
the [name of county] Regional Planning Agency, ang the Connect-
icut Department of Envirormental Protection.

Comments:

These are all the possible methods of disposition, but one need not use
all of them. Easements have the advantage, egpc'acia:f.ly for small parcels,

concurrence of the subdivider: a commission cannot require a developer to
bestow a benefit on a private entity, even a non-profit or charitable one.
Most towns have form conservation easements, agricultural easements, or
whatever, so that the town attorney does have.to review and negotiate each

b) Alteration of ce. Any excavation, filling, regrading or
other alteration of Open Space; any construction or exXpansion of
any building, structure or other improvements thereon; or any
paving or surfacing of Open Space subsequent to the date of
approval of the Subdivision, other than work required by the
plans as approved, shall require an amendment to the Subdivision

Comments:

The commission has a right to expect that land to be preserved will not be
with once approval has been granted.

€) Evidence of Acceptance. The application shall contain written
evidence, satisfactory to the Commission, from the entity
proposed to own the Open Space, stating that it is willing to
accept ownership of and responsibility for the Preservation and
maintenance of the Open Space.




Comments:

The commission should have some indication that the intended agency is
willing to accept the Open _Space or easement. Even the State has been

d) Required Provisions. Regardless of the manner of ownership of
the Open Space, the instrument of conveyance must include

to ensure:
1) meOpenSpacelsdedlcatedtonsmtendedpurposem
perpetuity;

2) The continuity of broper maintenance for those portions of
the Open Space requiring maintenance;

3) When appropriate, the availability of funds required for such
maintenance; )

4) Adequate insurance pProtection; and

e) Recording. At the time the approved Subdivision Plan is filed,
Recording.

Comments:

One of the most serious tentialproblemsoccurswhenOpenSpaceistobe
conveyed to a homeowners! association which is either never created by the
subdivider, or created without adequate assessment and enforcement powers

f) Lines. The boundary lines of all Open Space shall be
set in the field and marked by permanent, readily-visible markers
wl}erg such lines J'ntersec_:t.any lot line, road or permeter line

A comon problenm is that contractors or homeowners disturb or use Open
Space for their own purposes, either by accident or design. The town
camnot  monitor such encroachments without clear field marking of such Open
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SECTION X.6 REFERRALS

The Commission may refer for review and comment any subdivision plan
and proposal for the provision of Open Space land to the Conservation
Commission, Recreation Commission, [name of county] County Soil and
Water Conservation District, or any other appropriate agency. The
Commission shall refer to the [board of selectmen, town council, or
other comparable body] any proposal under which the Town would
acquire a property interest in the Open Space.

Comments:

This is optional, but getting the widest possible input can never hurt.
Just be sure that, where a public hearing is held, all such comments are
made while the public hearing record is open. Comments received after the
close of the public hearing may be acceptable in certain cases, but this
practice is risky. Consult your land use counsel in such instances. Also
note the referral to the selectmen/council: This is an effort to avoid
dedication of land which the town does not want and will not accept.

SECTTON X.7 CONDITION OF OPEN SPACES AND/OR RECREATTION IAND

Open Space areas shall typically abut or have direct public access to
a public street and, as appropriate, any existing park or public
land. All such areas shall include access roadways to be graded and
improved in a mammer suitable for safe pedestrian and vehicular
traffic. Access roadways schall have an adequate base, shall be
adequately drained and shall typically be twenty (20') feet wide and
have a slope no greater than twelve (12%) percent, except that the
Commission may waive any of these requirements where access is less
critical, such as in ©passive wildlife preserves or fragile

ecosystens.

Iand to be provided as Open Space for the purpose of conservation and
protection of wildlife and natural or scenic resources shall
typically be left in a natural state by the subdivider. Except for
improvement or maintenance as may be expressly permitted or required
by +the Commission, Open Space areas shall not be graded, cleared, or
used as a repository for brush, stumps, earth, building materials or.
debris. The Commission may require that any land to be dedicated for
recreational use be cleared of brush, trees and debris; be graded to
properly dispose of surface water; be covered with organic topsoil to
a depth of four (4") inches; be seeded with low maintenance grass
seed; and be otherwise improved so that the land is left in a
condition appropriate to the intended use. [The Commission need not
accept land composed entirely or substantially of inland wetlands in
satisfaction of the requirements of this Chapter OR the ratio of the
area of the proposed Open Space classified as inland wetlands to the
total area of the Open Space shall not exceed the ratio of all
inlands wetlands in the subdivision to the total area of the
subdivision], unless it considers such areas to have special habitat
or other envirormental value.



When site improvements are required, they shall be clearly shown on
the final subdivision maps or alternatively on a separate site
improvements plan and they shall be approved by the Cammission prior
to the filing of the subdivision plan.

Comments:

Public Open Space has 1little value if the public camnot reach it and
municipal agencies cannot police and maintain it. Note the reiteration of
non~disturbance, except as authorized/required. Note also the restriction
on wetlands: The second version of the test is camparable to that used in
Simsbury.

SECTION X.8 ENFORCEMENT BONDING

To ensure proper construction of any reguired Improvements, the
Camission shall require the subdivider to post a performance bond,
letter of credit, or other suitable security in an amount and with
terms acceptable to the Commission. Unless modified by the
Cammission - in accordance with Chapter [modification section] of these
Regulations, all required Improvements of Open Space land shall be
campleted prior to the occupancy of fifty (50%) percent of the lots
within the subdivision. .

Comments:

Improvements to Open Space areas should be.treated the same as any other
subdivision improvements, and should be bonded. The completion require-
ment when £f£ifty (50%) percent of the lots are occupied is optiocnal, but
prevents the subdivider from leaving Open Space improvements until last;
it also reduces the potential for camplaints by the first lot purchasers
who may be waiting for years to see the developer's glowing promises
became reality. The method of bonding should conform to that required for
other subdivision improvements (such as roads, drainage, etc.)

SECTION X.9 PROPERTY OWNERS' ASSOCTATION

The Caommission may, upon the request of the subdivider, permit the
ownership and maintenance of the Open Space to be transferred to an
association of property owners. Such transfer shall be in accordance
with standards established by the Cammission to include, but not be
limited to, the following:

1) Creation of the association or corporation prior to the sale
of any lot.

2) Mandatory membership in the association by all original lot
owners and any subseguent owner; Non-amendable bylaws or
other restrictions which require the association to maintain
the land reserved for Open Space, park and playground
purposes, with power to assess all members for all necessary
costs.



3) Provisions/restrictions which will be perpetual and binding
on all future property owners, and will not be affected by
any change in land use.

4) The association or corporation shall have the power to assess
and collect from each lot owner a specified share of, and,
vhere necessary, provide reserves for the costs associated
with maintenance, repair, upkeep and insurance of the Open
Space.

5) Any deed of cornveyance shall contain language providing the
association with the right to cbtain reimbursement for all
costs it reasonably incurs, including attorney's fees, in any
action to enforce its rights against any lot owner, in which
the association is the prevailing party.

6) Association documents shall provide that if maintenance or
preservation of the dedication no longer complies with the
provisions of the document, the Town may take all necessary
action to assure compliance and assess against the associa-
tion all costs incurred by the Town for such purposes.

Any conservation easements or other Open Space covenants or
restrictions shall be subject to the approval of the Commission
in form and content. After approval by the [land use counsel]
and the Commission, said document shall be filed by the
subdivider in the Office of the Town Clerk.

Comments:
Note again the careful attention to homeowners' associations.
SECTION X.10 IEGAT, TRANSFER

Properly executed legal documents, including warranty deeds for any
title transfers, shall be prepared in accordance with the provi=-
sions of this Section and shall be submitted in triplicate with the
final subdivision map to be endorsed and filed. All warranty deeds
shall be accompanied by [owners title insurance, in the amount of the
full value of the property interests conveyed, issued by a title
insurance company licensed to do business in Commecticut] OR [a
certificate of title, prepared by an attorney admitted to the bar of
the sState of Comnecticut], certifying that such conveyance passes
good title to the described property or property interest, and that
it is free and clear of any defect or encumbrances, or that any such
encumbrance has been subordinated to the conveyance. 211 documents
must be acceptable to the Commission and its attorney, and shall
refer to the subdivision maps by title. All warranty deeds for
dedication of land to the Town shall be held in escrow by the
Commission to be recorded on the Town Iand Records upon acceptance by
the [board of selectmen/town council or other body having <the
authority to accept property in the name of the municipality]. In
the event that acceptance is rejected by the [board of selectmen/town
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council or other comparable body], the deed shall be returned and the
subdivider ghall retuwrn to the Commission for determination of an
alternative means of preserving the Open Space. In no case, shall
the acceptance of any deed by the Commission or an employee of the
Town be deemed as acceptance of the Open Space by the Town. [All
Open Space preserved by means of easements or restrictions shall
camply with the regquirements of Connecticut General Statutes
§47-42(a) through §47-42(c).] '

Comments:

Note that deeds must be filed prior to endorsement of the glans It is
uwise to allow maps to be filed unless everything is in place for
management of the Open Space. Pay spec:.al attention to the reguirements
regarding good of title: In this economy, many conveyances of roads and
Open Space have been the subject of foreclosure proceedings by banks,
which can create avoidable confusion and risks to public property
interests. The choice between title insurance and a certificate of title
is one of preferance: A certificate of title may cost the applicant less,
but title insurance provides the municipality with perpetual protection
for  its 1legal interest. This Section also provides a procedure in the
unlikely event that the Open Space is not accepted. One of the ways to
prevent this embarrassment is to achieve a consensus with the legislative
body in advance as to the general policy on Open Space dedications.
Preparation of the local plan of development, or a specific Open Space and
recreation plan, is a good vehicle for achieving that consensus. Note the
optional Statutory reference: Here again, the reference incorporates some
helpful language, but creates the nuisance of cross-reference and the risk
of inadvertent amendment.

SECTION X.11 DEDICATION-FOR OTHFR MUNICEPAT: PURPOSES:

In the event the subdivider desires to transfer to the Town land for
other mn.1c1pal purposes such as future schools, fire houses, etc.,
the dedication provisions of this Regulation shall be complied with.
The Commission may consider such a municipal dedication as a credit
toward any Open Space disposition regquirements, but may not require
such dedication.

Comments:

The Statutes are clear that land can only be required in a subdivision for
parks, Open Space, and recreational uses. Although the definition of
"Open Space" may be broad, it cannot be construed to include land for fire
houses, schools, senior centers, or the like. This optional paragraph
permits the commission to credit such voluntary contributions against the
Open Space requirement to provide same incentive for such contributions
where they are appropriate.

SECTTON X.12 PAYMENT OF FEE IN ITEU OF OPEN SPACE

In accordance with Connecticut General Statutes §8-25, as amended by
Public Act 90-239, Section 1, the Commission may authorize a
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subdivider to pay a fee and/or transfer land to the Town of [name of
town] in lieu of the disposition of land by one of the methods set
forth in Section X.5 hereinabove. Such authorization may be granted
by the Commission if and when it determines, in its sole discretion,
that there are inadequate areas on the subdivision which merit
preservation by one of the methods set forth in Section X.5, or that
thereareotherareasmtheTownof[nameoftown]wherepreserva
tion would be more beneficial to the public health, safety and
welfare. In the event that such authorization is granted by the
Commission, such payment or combination of payment and the fair
market value of land transferred shall be equal to not more than ten
(10%) percent of the fair market value of the land to be subdivided
prior to the approval of the subdivision. The fair market value
shall be determined by an appraiser jointly selected by the Commis-
sion and the subdivider. A fraction of such payment, the mumerator
of which is one and the denominator of which is the mmber of
approved lots in the subdivision, shall be made at the time of the
sale of each approved lot in the subdivision and placed in a fund.
Such fund shall be used solely for the purpose of preserving Open
i ludmg the aqu1s1tlon of land for Open Space [and.the

ting Open Space lands]. The said paymant
cdbligation shall be secured by a lien against each 1lot in the
subdivision, and the 1lien shall be filed at the time that the final
subdivision plans are filed in the Office of the Town Clerk, in
accordance with Section III.3(i) of these Regulations. The said lien
shall be in a form approved by the Commission, and shall be
unencumbered by any mortgage or encumbrance having priority over said
lien, as evidenced by a Certificate of Title, in accordance with
Section III.3(i) of these Regulations.

Comments:

This is drawn directly from the Statutory language, but there are still a
mmber of questions and options which will probably be clarified by future
court decisions. The language about "au’rhorlzlng" Fees-in-Lieu of Open
Space is one such ambiguity: Whether the commission could require a
fee-in-lieu of Open Space; or may only permit the subdivider to substitute
the fee for the Open Space; or must permit such substitution, is not clear
from the Statutory language. Individual regulations could specify one of
these options and await further clarification by the courts.

The wvehicle of a lien as a means of securing the payment of the fee is not
in the Statutes, but~ would be a reascnable method of implementing the
Statutory scheme. Other methods would be some sort of mortgage or
declaration, but a lien seems like the simplest approach. Note that this
lien must be in "first place", senior to any mortgage or cother encumbrance
which could later be used to void it in a foreclosure proceeding.

Note the cptlonal language concerning mpmvement to existing Open Space/
recreation -areas.  This is ancther ambiguity in the Statutes. Iess rural

areas might f£ind this option attractive, but only time will tell if it is
legal.
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Note also the language about a fund for Open Space acguisition: In order
to demonstrate that the future subdivision residents will benefit in some
direct way from the fees paid, geographically large towns may wish to set
up regional funds to insure that the money is spent in proximity to those
who have paid for it in the price of lot purchase. Although the Statutes
do not specifically authorize such sub-town funds, it would implement the
concept embodied in case law that the burden on the subdivider be matched
by the burden on commnity services created by the subdivision.

SECTTION X.13 EXFMPTTONS FROM OPEN SPACE DISPOSTTTON REQUTREMENTS

In accordance with Public Act 90-239, Section 1, the provisions of
this Chapter X shall not apply if:

a) The transfer of all land in a subdivision of less than five (5)
lots is to a parent, child, brother, sister, grandparent, -
grandchild, aunt, uncle, or first cousin of the property owner
for no consideration. Such intended transfer shall be evidenced
by covenants, restrictions, contracts, or other legally binding

- documents as the Commission may approve, which documents shall be
filed in the Iand Records in accordance with the procedure and
other reguirements of Section [filing procedure] of these
Regulations. If the Comission determines, based on events
subsequent to the approval of such subdivision, that such trans-
fers were intended to be temporary, and for the sole purpose of
evading the regquirements of this Chapter X, the Commission may,
following a public hearing with notice by certified mail to the
violator, void, in whole or in part, any such subdivision
approval, and may cause notice thereof to be filed in the [name
of town] Land Records.

.b) The subdivision is <to contain affordable housing, as defined in
Section 8=-3%9a of the Connecticut General Statutes, egqual to
twenty (20%) percent or more of the total housing to be con-
structed in such subdivision. Such restrictions for affordable
housing shall be evidenced by such documents as the Commission
may require, and such restrictions shall run with the lots
affected thereby in perpetuity. If, subsequent to approval of
the Subdivision, the lots designated for affordable housing shall
not be sold for that purpose, the Comission may, following a
public hearing with notice by certified mail to the violator,
void, in whole or in part, any such subdivision approval, and may
cause notice thereof to be filed in the [name of town] Land
Records.

Comments:

These exemptions are drawn directly from the Statutory language. The
requirement for documentation to support the exemption is a logical ard
necessary provision for enforcement which would, in all probability, be
supported by the courts. However, the provision for voiding subdivisions
which are found to have used these exemptions fraudulently is likely to be
controversial with many municipal attorneys. Only recently, the courts
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recognized that there is an inherent authority for a permit, once
, to be revoked under circumstances where it appears that the
3] issuance was illegal. However, such cases are quite new and the
£ is mnot fully developed, nor is it clear how or if these cases
apply to this type of situation. The main purpose of this provision

keep applicants honest: It is too easy to create "straw man"
ars to a dozen or so relatives to take advantage of the exemption,
men subsequently transfer all the lots back into a shell corporation
jeveloper-purchaser. Something is needed to make applicants hesitate
such schemes, and this provision should make them want to avoid even
isk of having a subdivision voided. This will be the case even if
amission's authority is unclear because no one wants the expense and
of court action, especially when there is case law to support the
sion's action. Note again the importance of filing the covenants
sstrictions at the time of subdivision endorsement and filing, and of
sly conditioning the exemption from open space dedication on the
nce of the exemption: Since such filings provide notice to
ial lot buyers, they would tend to make a court more comfortable in
ing any sanction imposed,. including voiding of the subdivision.
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